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Court of Appeals of the District of Colombia. 


No. 3208. 

George S. Engle, Appellant, 
vs. 

The United States. 


Supreme Court of the District of Columbia. 
Criminal. No. 30,845. 

United States, Plaintiff, 


George S. Engle, Defendant. 

United States of America, 

District of Columbia, ss: 

Be it Remembered, That in the Supreme Court of the District of 

Wpin f?’ at t,,e ,. c, ‘y ° f Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and pro¬ 
ceedings had, m the above-entitled cause, to wit: P 

1 Indictment . 

Filed in Open Court, August 4, 1915. 

In the Supreme Court of the District of Columbia, Holding a Crim¬ 
inal Term, April Term, A. D., 1915. 

District op Columbia, ss: 

The Grand Jurors of the United States of America in nr „i r™. 
the District of Columbia aforesaid, upon their oath, do present • 

That one George S. Lngle, late of the District aforesaid on the 
sixteenth day of January, in the year of our Lord one thousand 
nine hundred and fourteen, and at the District aforesaid, knowZfy 
designedly, and with intent to defraud, feloniously did falsely pre¬ 
tend and represent to one John A. Nicol and one Mary B Nicol 
1—3208a 7 x,co1 ’ 
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that a certain electric battery known as and called the Engle Primary 
Battery, was a perfected battery, which would commercially com¬ 
pete with dynamos in producing and furnishing stationary power, 
light and heat; that the said Engle Primary Battery was cheaper to 
operate than any other known electric battery; that the said Engle 
Primary Battery could he used for one year without renewing the 
said battery; that when two of said Engle Primary Batteries were 
connected together with a time-lock, sai<l batteries could l>e so op¬ 
erated as to generate electrical energy continuously, as the said 
Engle Primary Battery was so constituted that while one of the said 
two batteries was a! rest, it would recuperate its energy, during which 
time the other of said two batteries would be in active opera- 

2 tion; that the said Engle Primary Battery was self-regenera¬ 
ting and would recuperate when the said battery was at rest; 

that the said Engle Primary Battery was so constituted, by reason of 
a certain secret formula which was discovered bv and was known 
only to him, the said George S. Engle, that by the use of two of the 
said Engle Primary Batteries, so connected together as aforesaid, 
an electric automobile could be driven from the District of Columbia 
to the Pacific Coast, with the energy furnished by said batteries, 
without renewing any of the chemicals of said batteries; that the 
said Engle Primary Battery produced more energy than any other 
known electric battery of equal size, weight and cost; that the said 
Engle Primary Battery was capable of heating and lighting build¬ 
ings at a cost approximately one-tenth of the cost of heating and 
lighting the same with coal and other fuel in use at the current 
prices of such fuel; that the said Engle Primary Battery was a bat¬ 
tery whereby electricity was drawn from the air, and the molecules 
broken up by the action of the electrolyte upon the metal plates 
therein; that the said Engle Primary Battery performed by chemical 
action and reaction what a dynamo performs mechanically; that 
the said Engle Primary Battery would run commercially for a year 
without attendance, renewal or expense; that the said Engle Primary 
Battery recuperated automatically in one-half the time it took it to 
discharge: and that the advantages and superiority of the said Engle 
Primary Battery over all other electric batteries on the market were 
due to the said certain secret formula used in the preparation of the 
electrolyte of the said Engle Primary Battery, and in the preparation 
of the plates for said battery, which said secret formula was dis¬ 
covered by and was known only to him, the said George S. 
Engle. 

3 By color and means of which said false pretenses and repre¬ 
sentations aforesaid, he, the said George 8. Engle, did then and 

there knowingly, designedly, and with intent to defraud, feloniously 
obtain from the said John A. Nicol and the said Mary B. Nicol, the 
sum of five hundred dollars in money, of the value of five hundred 
dollars, of the money and property of the said John A. Nicol and 
the said Mary B. Nicol : which said five hundred dollars in money, 
of the value aforesaid, the said John A. Nicol and the said Mlary B. 
Nicol, relying upon the false pretenses and representations aforesaid, 
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which they believed to be true, and being deceived thereby, did then 
and there deliver to the said George S. Engle. 

W hereas, in truth and in fact, at the time of the making of the 
false pretenses and representations aforesaid, by him, the said George 

Engle, to them, the said John A. Nichol and the said Mary B. 
£icol, the said certain electric battery known as and called the Engle 
Primary Battery, was not a perfected battery which would com¬ 
mercially compete with dynamos in producing and furnishing sta¬ 
tionary power, light and heat; nor was the said Engle Primary Bat¬ 
tery cheaper to operate than any other known electric battery; nor 
could the said Engle Primary Battery be used for one year without 
renewing the said battery; nor when two of said Engle Primary 
Batteries were connected together with a time-lock, could said bat¬ 
teries be so operated as to generate electrical energy continuously, as 
the said Engle Primary Battery was not so constituted that while 
one of the said two lotteries was at rest, it would recuperate 
4 its energy, during which time the other of said two batteries 
would be in active operation; nor was the said Engle Primary 
Battery self-regenerating, nor would it recuperate when the said 
battery was at rest; nor was the said Engle Primary Battery so con¬ 
stituted, by reason of a certain secret formula which was discovered 
by and was known only to him, the said George S. Engle, nor bv 
reason of any secret formula whatever, that by the use of two of the 
said Engle Primary Batteries, so connected together as aforesaid, an 
electric automobile could be driven from the District of Columbia 
to the Pacific Coast, with the energy furnished by said batteries, with¬ 
out renewing any of the chemicals of said batteries; nor did the said 
Engle Primary Battery produce more energy than any other known 
electric battery of equal size, weight and cost; nor was the said Engle 
Primary Battery capable of heating and lighting buildings at a 
cost approximately one-tenth of the cost of heating and lighting 
the same with coal and other fuel in use at the current prices of such 
fuel; nor was the said Engle Primary Battery a battery whereby 
electricity was drawn from the air, and the molecules broken up by 
the action of the electrolyte upon the metal plates therein; nor did 
the said Engle Primary Battery perform by chemical action and re¬ 
action what a dvnamo performs mechanically; nor would the said 
Engle Primary Battery run commercially for a year without attend¬ 
ance, renewal or expense; nor did the said Engle Primary Battery 
recuperate automatically in one-half the time it took it to discharge ; 
nor were the advantages and superiority of the said Engle Primary 
Battery over all other electric batteries on the market due to the 
said certain secret formula used in the preparation of the 
o electrolyte of the said Engle Primary Battery, and in the 
preparation of the plates for said battery, which said secret 
formula was discovered by and was known only to him, the said 
George S. Engle, nor to any secret formula whatever; as he, the said 
George S. Engle, at the time of the making by him, as aforesaid, of 
the false pretenses and representations aforesaid, then and there well 
knew; against the form of the statute in such case made and pro- 
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vided, and against the peace and government of the said United 
States. 

Second Count. 

And the Grand Jurors aforesaid, upon their oath aforesaid, (Jo 
further present: 

That the said George S. Engle, on the said sixteenth day of 
January, in the year of our Lord one thousand nine hundred and 
fourteen, and at the District aforesaid, knowingly, designedly, and 
with intent to defraud, feloniously did falsely pretend and represent 
to the said John A. Nicol and the said Mary B. Nicol, that a certain 
electric battery known as and called the Engle Primary Battery, 
was a perfected battery, which could commercially compete with 
dynamos in producing and furnishing stationary power, light and 
heat; that the said Engle Primary Battery was cheaper to operate 
than any other known electric battery; that the said Engle Primary 
Batten 7 could be use.d for one year without renewing the said batten; 
that when two of said Engle Primary. Batteries were connected 
together with a time-lock, said batteries could be so operated as to 
generate electrical energy continuously, as the said Engle Primary 
Battery was so constituted that while one of the said two batteries 
was at rest, it would recuperate its energy, during which time the 
other of said two batteries would be in active operation; that 
6 the said Engle Primary Battery was self-regenerating and 
would recuperate when the said battery was at rest; that the 
said Engle Primary Batten was so constituted, by reason of a cer¬ 
tain secret formula which was discovered by and was known onlv to 
him, the said George S. Engle, that by the use of two of the said 
Engle Primary Batteries, so connected together as aforesaid, an 
electric automobile could be driven from the District of Columbia 
to the Pacific Coast, with the energy furnished by said batteries, 
without renewing any of the chemicals of said batteries; that the 
said Engle Primary Battery produced more energy than any other 
known electric batten of equal size, weight and cost; that the said 
Engle Primary Battery was capable of heating and lighting buildings 
at a cost approximately one-tenth of the cost of heating and lighting 
the same with coal and other fuel in use at the current prices of such 
fuel; that the said Engle Primary Battery was a battery whereby 
electricity was drawn from the air, and the molecules broken up by 
the action of the electrolyte upon the metal plates therein; that the 
said Engle Primary Batten performed by chemical action and reac¬ 
tion what a dynamo performs mechanically; that the said Engle 
Primary Battery would run commercially for a year without attend¬ 
ance, renewal or expense; that the said Engle Primary Batten re¬ 
cuperated automatically in one-half the time it took it to discharge; 
and that the advantages and superiority of the said Engle Primary 
Batten over all other electric batteries on the market were due to 
the said certain secret formula used in the proparation of the elec¬ 
trolyte of the said Engle Primary Battery, and in the preparation 
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of the plates for said battery, whieh said secret formula was 

' s Engle* 1 by and W8S kn ° Wn ° nly t0 him ’ the 8aid Geor g® 

By c ? lor a P d Paeans of which said false pretenses and representa¬ 
tions aforesaid, he, the said George S. Engle, did then and there 

fmm 'the '’' ^ e8 i g S ed f v d T ith j nt « nt to defraud - feloniously obtain 
from the said John A. Nicol and the said Mary B. Nicol a certain 

instrument of writing in the form of a bank c&ck the face thTreof 

being of the tenor following, that is to say : 


“J. A. and M. B. Nicol. 
Investments. 


No. 12. 


Manassas, Va., Jan. 17, 1914. 

na/fmnn* ° rd £ r of Geo ' S ‘ En P le 00/100, Five Hundred & 
00/100 Dollars, For payment on Va. Contract. 

To The National Bank of Manassas, Manassas Va 
68-240. ’ 

. T. A. and M. B. NICOL, 

Per JNO. A. NICOL.” 

which said instrument of writing in the form of a bank check was 
then and there the property of the said John A. Nicol and the said 
Mary B. Nicol, and was of the value of five hundred dollar; and 
which said instrument of writing, of the value aforesaid, they, the 
said John A. Nicol and the said Mary B. Nicol, relying upon the 
false pretenses and representations aforesaid, which they believed 
to be true and being deceived thereby, did then and there deliver 
to the said George S. Engle. 

Whereas, in truth and in fact, at the time of the making of the 
false pretenses and representations aforesaid, by him the said 
George S. Engle, to them, the said John A. Nicol and the 
8 said Mary B. Nicol, the said certain electric battery known 
as and called the Engle Primary Battery, was not a perfected 
battery which could commercially compete with dynamos in produc- 
mg and furnishing stationary power, light and heat; nor was the said 
Engle Primary Battery cheaper to operate than any other known 
electric batten;; nor could the said Engle Primary Battery be used 
for one year without renewing the said battery; nor when two of said 
Engle Primary Batteries were connected together with a timelock 
could said batteries be so operated as to generate electrical energy con¬ 
tinuously, as the said Engle Primary Battery was not so constituted 
that while one of the said two batteries was at rest, it would recu¬ 
perate its energy, during which time the other of said two batteries 
would be in active operation; nor was the said Engle Primary Bat¬ 
tery self-regenerating nor would it recuperate when the said battery 
was at rest; nor was the said Engle Primary Battery so constituted 
by reason of a certain secret formula which was discovered by and 
was known only to him, the said George S. Engle, nor by reason of 
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any secret formula whatever; that by the use of two of the said Engle 
Primary Batteries, so connected together as aforesaid, an electric 
automobile could be driven from the District of Columbia to the Pa¬ 
cific Coast, with the energy furnished by said batteries, without re¬ 
newing any of the chemicals of said batteries; nor did the said Engle 
Primary Batten' produce more energy than any other known electric 
batten' of equal size, weight and cost; nor was the said Engle Pri¬ 
mary Battery capable of heating and lighting buildings at a cost ap¬ 
proximately one-tenth of the cost of heating and lighting the same 
with coal and other fuel in use at the current prices of such 
0 fuel; nor was the said Engle Primary Battery a battery 
whereby electricity was drawn from the air, and the molecules 
broken up bv the action of the electrolyte uj>on the metal plates 
therein: nor did the said Engle Primary Battery perform by ehem- 
ieal action and reaction what a dynamo performs mechanically; nor 
would the said Engle Primary Battery run commercially for a year 
without attendance, renewal or expense; nor did the said Engle Pri¬ 
mary Battery recuperate automatically in one-half the time it took 
it to discharge; nor were the advantages and superiority of the said 
Engle Primary Battery over all other electric batteries on the market 
due to the said certain secret formula used in the preparation of the 
electrolyte of the said Engle Primary Battery, and in the prepara¬ 
tion of the plates for said battery, which said secret formula was dis¬ 
covered by and was known only to him, the said George S. Engle, nor 
to any secret formula whatever; as lie. the said George S. Engle, at 
the time of the making by him, as aforesaid, of the false pretenses 
and representations aforesaid, then and there well knew: against the 
form of the statute in such case made and provided, and against the 
]»eace and government of the said United States. 

Third Count. 

And the Grand Jurors aforesaid, upon their oath aforesaid, do 
further present: 

That the said George S. Engle, on the said sixteenth day of Jan¬ 
uary, in the year of our Lord one thousand nine hundred and four¬ 
teen, and at the District aforesaid, knowingly, designedly, and with 
intent to defraud, feloniously did falsely pretend and represent to 
the said John A. Nieol. that a certain electric batters' known 
10 as and called the Engle Primary Battery, was a perfected 
battery, which could commercially compete with dynamos in 
producing and furnishing stationary power, light and heat; that 
the said Engle Primary Battery was cheaper to operate than any 
other known electric batters': that the said Engle Primary Bat tors' 
could be used for one year without renewing the said battery: that 
when two of said Engle Primary Batteries were connected together 
with a time-lock, said batteries could be so operated as to generate elec¬ 
trical energy continuously, as the said Engle Primary Batters' was so 
constituted that while one of the said two lotteries was at rest, it would 
recuperate its energy, during which time the other of said two bat¬ 
teries would be in active operation; that the said Engle Primary 
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Battery was self-regenerating and would reeuperate when the said 

stitiuS T* a< mSt; < r lat the Srti ^ Kngle 1>rinmr y Battery was so con- 
Kv by ”T m ° f a , oer,al " so< ret formula which was discovered 
, ' * nd "'as known only |o him, Ihe said George S. Engle, that 

h r ° f /"° °. f , ,he ^ K"*'" Primary Batteries, so connect} 
ge her „s aforesaid, an electric automobile could he driven from 
the l)iM id of Columbia to the Pacific Coast, with the energy fur- 
,v batteries, without renewing any of the chemicals of 
said batteries; that the said Engle Primary Batten- produced more 
energy than any other known electric battery of equal size weight 
and cost; that the said Engle Primary Battery was capable of heating 
and lighting buildings at a cost approximately one-tenth of the cost 
of healing and lighting the same with coal and other fuel in use at 
the current prices of such fuel; that the said Engle Primary Batten- 
was a battery whereby electricity was drawn front the air 
11 and the molecules broken up by action of the electrolyte upon 
the metal plates therein: that the said Engle Primary Batten- 
performed by chemical action and reaction what a dynamo per¬ 
forms mechanically; that the said Engle Primary Battery would run 
commercially for a year without attendance, renewal or expense; 
that the said Engle Primary Battery recuperated automatically in 
otic-half the time it took it to discharge; and that the advantages 
and superiority of the said Engle Primary Battery over all other 
electric batteries on the market were due to the said certain secret 
formula used in the preparation of the electrolyte of the said Engle 
I rimary Battery, and in the preparation of tlie plates for the said 
battery, which said secret formula was discovered by and was known 
only to him, the said George S. Engle. 

By color and means of which said false pretenses and representar 
tions aforesaid, he, the said George S. Engle, did then and there 
knowingly, designedly, and with intent to defraud, feloniously ob¬ 
tain from the said John A. Nicol, the sum of five hundred dollars 
in money, of the value of five hundred dollars, of the money and 
property of the said John A. Nicol; which said five hundred dollars 
m money, of the value aforesaid, the said John A. Nicol, relying 
upon the false pretenses and representations aforesaid, which he 
believed to be true, and being deceived thereby, did then and there 
deliver to the said George S. Engle. 

Whereas, in truth and in fact, at the time of the making of the 

false pretenses and representations aforesaid, by him, the 
12 said George S. Engle, to him, the said John A. Nicol’, the 

flttorv know n as and called the Engle 
Primary Battery-, was not a perfected battery which could com¬ 
mercially compete with dynamos in producing and furnishing sta¬ 
tionary power, light and heat; nor was the said Engle Primary Bat¬ 
tery cheaper to operate than any other known electric battery: nor 
could the said Engle Primary Battery be used for one year without 
renewing the said battery; nor when two of said Engle Primary Bat¬ 
teries were connected together with a time-lock, could said batteries 
he so operated as to generate electrical energy continuouslv. as the 
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said Engle Primary Battery was not so constituted that while one 
of the said two batteries was at rest, it would recuperate its energy, 
during which time the other of said two batteries would be in active 
operation; nor was the said Eagle Primary Battery self-regenerating, 
nor would it recuperate when the said battery was at rest; nor was the 
said Engle Primary Battery so constituted, by reason of a certain 
secret formula which was discovered by and was known only to him, 
the said George S. Engle, nor by reason of any secret formula what¬ 
ever, tlwt by the use of two of the said Engle Primary Batteries, so 
connected together as aforesaid, an electric automobile could be 
driven from the District of Columbia to the Pacific Coast, with the 
energy furnished by said batteries, without renewing any of the 
chemicals of said batteries; nor did the said Engle Primary Battery 
produce more energy than any other known electric battery of equal 
size, weight and cost; nor was the said Engle Primary Battery ca« 
pable of heating and lighting buildings at a cost approximately one- 
tenth of the cost of heating and lighting the same with coal 
13 and other fuel in use at the current prices of such fuel; no! 

was the said Engle Primary Battery a battery whereby elec¬ 
tricity was drawn from the air, and the molecules broken up by the 
action of the electrolyte upon the metal plates therein; nor did the 
said Engle Primary Battery perform by chemical action and reaction 
what a dynamo performs mechanically; nor would the said Engle 
Primary Battery run commercially for a year without attendance, re¬ 
newal or expense; nor did the said Engle Primary Battery recuperate 
automatically in one-half the time it took it to discharge; now were 
the advantages and superiority of the said Engle Primary Battery 
over all other electric batteries on the market due to the said secret 
formula used in the preparation of the electrolyte of the said Engle 
Primary Battery, and in the preparation of the plates for said bat¬ 
tery, which said secret formula was discovered bv and was known 
only to him, the said George S. Engle, nor to any secret formula, 
whatever; as he, the said George S. Engle, at the time of the making 
by him, as aforesaid, of the false pretenses and representations afore¬ 
said, then and there well knew; against the form of the statute in 
such case made and provided, and against the peace and government 
of the said United States. 


Fourth Count. 

And the Grand Jurors aforesaid, upon their oath aforesaid, do 
further present: 

That the said George 8. Engle, on the said sixteenth day of Janu¬ 
ary, in the year of our Lord one thousand nine hundred and four¬ 
teen, and at the District aforesaid, knowingly, designedly, and with 
intent to defraud, feloniously did falsely pretend and represent to 
the said John A. Nicol. that a certain electric battery known 
14 as and called the Engle Primary Battery, was a perfected 
battery which could commercially compete with dynamos in 
producing and furnishing stationary power, light and heat; that the 
said Engle Primary Battery was cheaper to operate than any other 
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known elcrtne battery; that the said Engle Primary Battery could 

UvoTf d JiH plf Tp Wlth0Ut D renewin g the said battery; that when 
tno of sa d Engle Primary Batteries were connected together with 

a time-lock, said batteries could be so operated as to generate electrical 

tuted'tbfl* ntl hT US ‘ V ’ “f t i hC Engle Primar y Battery was so consti¬ 
tuted that while one of the said two batteries was at rest, it would re- 

,tS en f rgy ’ dunl ? g which time the other °f said two batteries 
would be in active operation; that the said Engle Primary Battery was 

self-regenerating and would recuperate when the said battery was at 
r^t, that the sard Engle Primary Battery was so constituted, by 
reason of a certain secret formula which was discovered by and was 

* k f n °' vn on 'y t0 bun,' the said George S. Engle, that by the use of two 

■ j^ e said , En ? e Pntnary Batteries, so connected together as afore- 
ld, an electnc automobile could be driven from the District of 

Lt- b ' a u ° ( , the , Paclfic . Coast > with the energy furnished by said 
j h °T, Ut renewing any of the chemicals of said batteries; 
that the said Engle Primary Battery produced more energy than 

thJsai^Fn n i° W p . electnc batte «7 of equal size, weight and cost; that 
Eng 6 Pnmar y Battery was capable of heating and lighting 
buildings at a cost approximately one-tentli of the cost of heating 
and lighting the same with coal and other fuel in use at the current 
prices of such fuel; that the said Engle Primary Battery was a battery 

1 -> h! 1 t reby ele ? tnc l ty was . drawn from the air, and the molecule 
broken up by the action of the electrolyte upon the metal 
plates therein; that the said Engle Primary Battery performed 

cnllv he *h 1 t a ti, aCt1 ^ and reaction what a dynamo performs mechani- 
callj , that the said Engle Pnmary Battery would run commercially 

for a year without attendance, renewal or expense; that the said Engle 

? a T y v, recu P era ' ed automatically in one-half the time 
0 . ls oh ar ge; and that the advantages and superiority of 
the said Engle Primary Batteiy over all other electric batteriej on 
the market were due to the said certain secret formula used in the 
preparation of the electrolyte of the said Engle Primary Battery 
“ nd ln tbe preparation of the plates for the said battery, whidb 

the ^d r Geo°r™s a Enjle ^ ^ a " d W " kn ° Wn 0nly to him - 

• ■ Py l !.’ lur a, ' d mea ns of which said false pretenses and representa¬ 
tions aforesaid, he the said George S. Engle, did then and there 
knowing, designedly, and with intent to defraud, feloniously obtain 
from the said John A. Nicol, a certain instrument of writing in the 

tCri fo a say CheCk ’ the face thereof being of the tenor following! 


2—3208a 




10 


GEORGE S. ENGLE VS. THE UNITED STATES. 


“J. A. and M. B. Nieol. 


No. 12. 


Investments. 

Manassas, Va., Jan. 17, 1914 

Pay to the order of Geo. 8. Engle $500/00 Five hundred & 00/100 
Dollars 

For payment on Ya. Contract 

To the National Bank of Manassas, Manassas, Ya. 

68-240 

J. A. and M. B. NICOL, 
Per JNO. A. NICOL.” 


which said instrument of writing in the form of a bank check 

16 was then and there the property of the said John A. Nicol, and 
was of the value of five hundred dollars; and which said 

instrument of writing, of the value aforesaid, he, the said John A. 
Nicol, relying upon the false pretenses and representations aforesaid, 
which he believed to be true, and being deceived thereby, did then 
and there deliver to the said George S. Engle. 

Whereas, in truth and in fact, at the time of the making of the 
false pretenses and representations aforesaid, by him, the said George 
S. Engle, to him, the said John A. Nicol, the said certain electric 
battery known as and called the Engle Primary Battery, was not a 
perfected battery which could commercially compete with dynamos 
in producing and furnishing stationary power, light and heat; nor 
was the said Engle Primary Battery cheaper to operate than any 
other known electric battery; nor could the said Engle Primary 
Battery be used for one year without renewing the said batten*; nor 
when two of said Engle Primary Batteries were connected together 
with a time-lock, could said batteries be so operated as to generate 
electrical energy continuously, as the said Engle Primary Battery 
was not so constituted that while one of the said two batteries was 
at rest, it would recuperate its energy, during which time the other 
of said two batteries would be in active operation; nor was the said 
Engle Primary Battery self regenerating, nor would it recuperate 
when the said battery was at rest; nor was the said Engle Primary 
Battery so constituted, by reason of a certain secret formula which 
was discovered by and was known only to him, the said George S. 
Engle, nor by reason of anv secret formula whatever, that by the 
use of two of the said Engle Primary Batteries, so connected 

17 together as aforesaid, an electric automobile could be driven 
from the District of Columbia to the Pacific Coast, with the 

energy furnished by said batteries, without renewing any of the 
chemicals of said batteries; nor did the said Engle Primary Battery 
produce more energy than any other known electric battery of 
equal size, weight and cost; nor was the said Engle Primary Batten* 
capable of heating and lighting buildings at a cost approximately 
one-tenth of the cost of heating and lighting the same with coal and 
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other fuel in use at the current prices of such fuel; nor was the said 
■aisle I riniarv Battery a battery whereby eleetrieitv was drawn from 
the air and the molecules broken up hr the action of the electrolyte 
upon the metal plates therein; nor did the said Engle Primary Bat- 
ten perform by chemical action and reaction what a dynamo per- 
ioims mechanically; nor would the said Engle Primary Battery nin 

without attendance, renewal or expense; nor 

I ■, f h f ? f I rl ",' arv ret u P« ro ‘e automatically in one- 

half the time it took it to discharge; nor were the advantages and 

superiority of the said Engle Primary Battery over all other electric 
batteries on the market due to the said secret formula used in the pre- 
parat.on ol the electrolyte of the said Engle Primary Batten' 
n the preparation of the plates for said battery, which said" secret 
lormula was discovered by and was known only to him, the said 
Ucoige * . Engle, nor to any secret formula whatever; as he, the 
said George S. Engle, at the time of the making by him, as aforesaid, 
ot the false pretenses and representations aforesaid, then and there 
well knew; against the form of the statute in such case made and 
provided, and against the peace and government of the said United 


~ Fifth Count. 

And the Grand Jurors aforesaid, upon their oath aforesaid, do 
lurther present : 

That the said George S. Engle, on the said sixteenth day of Janu¬ 
ary, in the year of our Lord one thousand nine hundred and four- 
tl >e District aforesaid, knowingly, designedly, and with 
intent to defraud feloniously did'falsely pretend and represent to the 
5r ar J r ?ycol, that a certain electric battery known as and called 
the Engle Primary Battery, was a perfected battery, which could 
commercially compete with dynamos in producing and furnishing 
stationary power, light and heat; that the said Engle Primary Bat- 
I**? cheaper to operate than any other known electric battery; 
that the said Engle Primary Battery could be used for one year with¬ 
out renewing the said battery; that when two of said Engle Primary 
Batteries were connected together with a time-lock, said batteries 
could be so operated as to generate electrical energy continuously, as 
he said Engle Primary Battery was so constituted*that while one of 
the said two batteries was at rest, it would recuperate its energy, dur¬ 
ing which time the other of said two batteries would be in active 
operation, that the Engle Primary Batterv was self-regenerating 
and would recuperate when the said battery was at rest; that the 
said Engle Primary Battery was so constituted, by reason of a cer- 
tain . secret formula which was discovered by and was known onlv 
Jo him, the said George E. Engle, that by the use of two of the said 
Kngle Primary Batteries, so connected together as aforesaid, an 
electric automobile could be driven from the District of Columbia to 
the Pacific Coast, with the energy furnished bv said bat- 
1 y tenes. without renewing any of the chemicals of said batteries; 
that the sgid Engle Primary Battery produced more energy 
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than any other known electric battery of equal size, weight and cost; 
that the said Engle Primary Battery was capable of heating and light¬ 
ing buildings at a cost approximately one-tenth of the cost of heating 
and lighting the same with coal and other fuel in use at the current 
prices of such fuel; that the said Engle Primary Battery was a 
battery whereby electricity was drawn from the air, and the mole- 
cules broken up by the action of the electrolyte upon the metal plates 
therein; that the said Engle Primary Battery j>erformed by chem¬ 
ical action and reaction what a dynamo performs mechanically; 
that the said Engle Primary Battery would run commercially for 
a year without attendance, renewal or expense; that the said Engle 
Primary Battery recuperated automatically in one-half the time it 
took it to discharge; and that the advantages and superiority of the 
said Engle Primary Battery over all other electric batteries on the 
market were due to the said certain secret formula used in the prepa¬ 
ration of the electrolyte of the said Engle Primary Battery, and in 
the preparation of the plates for the said battery, which said secret 
formula was discovered by and was known only to him, the said 
George 8. Engle. 

By color and means of which said false pretenses and representa¬ 
tions aforesaid, he, the said George 8. Engle, did then and there 
knowingly, designedly, and with intent to defraud, feloniously ob¬ 
tain from the said Mary B. Nicol the sum of five hundred dollars in 
money, of the value of five hundred dollars, of the money and prop¬ 
erty of the said Mary B. Nicol; which said five hundred dollars in 
money, of the value aforesaid, the said Mary B. Nicol, relying upon 
the false pretenses and representations aforesaid, which she 
20 believed to be true, and being deceived thereby, did then and 
there deliver to the said George S. Engle. 

Whereas, in truth and in fact, at the time of the making of the false 
pretenses and representations aforesaid, by him, the said George S. 
Engle, to her, the said Mary B. Nicol, the said certain electric battery 
known as and called the Engle Primary Battery, was not a per¬ 
fected battery which could commercially compete with dynamos in 
producing and furnishing stationary power, light and heat; nor was 
the said Engle Primary Battery cheaper to operate than anv other 
known electric battery; nor could the said Engle Primary Battery 
be used for one year without renewing the said battery; nor when two 
of said Engle Primary Batteries were connected together with a time- 
lock, could said batteries be so operated as to generate electrical energy 
continuously, as the said Engle Primary Battery was not so consti¬ 
tuted that while one of the said two batteries was at rest, it would 
recuperate its energy, during which time the other of said two bat¬ 
teries would be in active operation; nor was the said Engle Primary 
Battery self-regenerating, nor would it recuperate when the said bat¬ 
tery was at rest; nor was the said Engle Primary Battery so consti¬ 
tuted, by reason of a certain secret formula which was discovered 
by and was known only to him, the said George S. Engle, nor by 
reason of any secret formula whatever, that by the use of two of the 
said Engle Primary Batteries, so connected together as aforesaid, an 
electric automobile could be driven from the District of Columbia to 
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<21 U !?, 1>u< ; ific Coast - witb ,ho , ellt ' r «y furnished by said batteries, 

" ?, ut ren c«‘ng uny of the chemicals of said batteries; nor 

d d the said Engle Primary Battery produce more energy 
Ilian any other known electric buttery of equal size weight and coft • 

!n’o l't 1 ‘Vr C Sm<1 . Engl ® Prin,ar -Y Iiat,cr y capable of heating and lights 
m 'Tf. 411 ",!' ost oPP rox .nnately one-tenth of the cost of heat¬ 
ing and lighting the same with coal and other fuel in use at the 
current prices of such fuel; nor was the said Engle Primary Battery 
a battery whereby electricity was drawn from the air. and the mol£ 
rules broken up by the action of the electrolyte upon the metal plates 
therein; nor did the said Engle Primary Battery perform by chemical 
■action and reaction what a dynamo performs mechanically • nor 
"oiibl the said Engle Primary Battery run commercially for'a’vear 
without attendance, renewal or expense; nor did the said Engle Pri¬ 
mary Battery recuperate automatically in one-half the time it took it 
ihsiliaige, nor were the advantages and superiority of the said 

<li!e'| C r m ' r y al,< ' r r' overal1 other electric batteries on the market 
li e to he said secret formula used in the preparation of (he eleclro- 

1 ° f Hie said Engle Primary Battery, and in the preparation of the 
plates tor said battery, which said secret formula was discovered bv 
ami was known only to him, the said George K. Engle, nor ^ any 
seeiet formula whatever; as he, the said George S. Engle, at the time 
of the making by him, as aforesaid, of the fal.se pretenses and renre! 
sentations aforesaid, then and there well known; against the form of 
the statute in such case made and provided, and against the peace 
and government of the said United States. 1 ce 

Sixth Count. 

22 do^urther p^tf^ af ° re?ai<1 ’ UP ° n their 0ath aforesaid < 
Th a t the said George S. Engle, on the said sixteenth dav of Janu¬ 
ary, m the year of our Lord one thousand nine hundred^ and four¬ 
teen, and at the District aforesaid knowingly designedly and with in 

Si K'? N^MSir 1 ’ ft t*. 

saia 3tarj B JVicol, that a certain electric battery known as and called 
the Engle Primary Battery, was a perfected batten< wMch could 
commerciaHy compete with dynamos in producing and furnishing 
stationary power, light and heat; that the said Engle Primarv^BaG 
tery was cheaper to operate than any other know/electrie battery - 
that the said Engle Pnmary Battery could be used for one vearwTth- 
out renewing the said battery'; that when two of said Engle Primary 
Batteries were connected together with a time-lock, said batteries 
could be so operated as to generate electrical energy continuously as 

thi * Eng k e Pnmar - V Battery was so constituted that while one of 

the said two batteries was at rest, it would recuperate its energy dur¬ 
ing which time the other of said two batteries wonM 
operation; that the said Engle Primary Battery was self-r^generateng 
and would recuperate when the said battery was at rest - thlt the slld 
Engle Pnmary Battery was so constituted, by reawn of a certe n 
secret formula which was discovered by and was known only to him, 
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the said George S. Engle, that hv the use of two of the said Engle Pri¬ 
mary Batteries, so connected together as aforesaid, an eleetrie auto¬ 
mobile could be driven from the District of Columbia to the Pacific 
Coast, with the energy furnished bv said batteries, without renewing 
any of the chemicals of said batteries; that the said Engle 
23 Primary Battery produced more energy than any other known 
electric battery of equal size, weight and cost; that the said 
Engle Primary Battery was capable of heating and lighting buildings 
at a cost of approximately one-tenth of the cost of heating and light¬ 
ing the same with coal and other fuel in use at the current prices of 
such fuel; that the said Engle Primary Battery was a battery whereby 
electricity was drawn from the air. and the molecules broken up by 
the action of the electrolyte upon the metal plates therein; that the 
said Engle Primary Batterv performed by chemical action and re¬ 
action what a dynamo performs mechanically; that the said Engle 
11 a r\ Batten w on Id run commercially for a year without at¬ 
tendance. renewal or expense; that the said Engle Primary Battery 
recuperated automatically in one-half the time it took it to discharge ; 
and that the advantages and superiority of the said Engle Primary 
Battery over all other electric batteries on the market were due to 
the said certain secret formula used in the preparation of the elec¬ 
trolyte of the said Engle Primary Battery, and in the preparation of 
the plates for the said battery, which said secret formula was dis¬ 
covered by and was known only to him, the said George S. Engle. 

By color and means of which said false pretenses and representa¬ 
tions aforesaid, he. the said George S. Engle, did then and there 
knowingly, designedly, and with intent to defraud, feloniously obtain 
from the said Mary B. Nicol, a certain instrument of writing in the 
form of a bank check, the face thereof being of the tenor following 
that is to say: 


24 


“J. A: and M. B. Nicol. 


Investments. 

Manassas, Va., Jan. 


No. 12. 
17, 1914. 


Pav to the order of Geo. F. Engle $500 00-100, five hundred & 
00-100 dollars. 

For payment on Ya. Contract, 

To the National Bank of Manassas, Manassas, Ya. 

68-240 

J. A. AND M. B. NICOL. 
Per JNO. A. NICOL.” 


which said instrument of writing in the form of a bank check was 
then and there the property of the said Marv B. Nicol and was of 
the value of five hundred dollars; and which said instrument of 
writing, of the value aforesaid, she, the said Mary B. Nicol. relying 
upon the false pretenses and representations aforesaid, which she 
believed to be true, and being deceived thereby, did then and there 
deliver to the said George S. Engle. 

Whereas, in truth and in fact, at the time of the making of the 



GEORGE S. ENGLE VS. THE UNITED STATES. 15 

false pretenses and representations aforesaid, by him, the said 

SSS k n ng e .l ‘° her ’ the f aid Maf y B. Nieoh the said certain 
electric battery known as and railed the Engle Primary Battery 

was no,t a perfected battery whieh could commercially compete with 
dynamos in producing and furnishing stationary power, light and 
heat; nor was the said Engle Primary- Battery "cheaper tooperate 
than any other known eleetne battery; nor could the said Engle 
rimary Battery be used for one year without renewing the said 
battery; nor when two of said Engle Primary Batteries were con¬ 
nected together with a time-lock, could said batteries be so operated 
as to generate electrical energy continuously, as the said Engle 
Primary Battery was not so constituted that while one of 
10 the said two batteries was at rest, it would recuperate its 
energy, during which time the other of said two batteries 
would he in active operation; nor was the said Engle Primary Bat¬ 
tery self regenerating, nor would it recuperate when the said bat- 
erv was at rest; nor was the said Engle Primary Battery so consti¬ 
tuted, by reason of a certain secret formula which was discovered 
by and was known only to him, the said George S. Engle, nor bv 
reason of any secret formula whatever, that by the use of two of 
the said Engle Primary Batteries, so connected together as afore¬ 
said, an electric automobile could be driven from the District of 
Columbia to the Pacific Coast, with the energy furnished by said 
batteries without renewing any of the chemicals of said batteries- 
nor did the said Engle Primary Battery produce more energy than 
any other known electric battery of equal size, weight and cost* 
nor was the said Engle Primary Battery capable of heating and 
lighting buildings at a cost approximately one-tenth of the cost of 
heating and lighting the same with coal and other fuel in use at the 
current prices of such fuel; nor was the said Engle Primary Battery 
a battery whereby electricity was drawn from the air, and the mole¬ 
cules broken up by the action of the electrolyte upon the metal 
plates therein; nor did the said Engle Primary"Battery perform bv 
chemical action and repetion what a dynamo performs mechan¬ 
ically ; nor would the said Engle Primary* Battery run commercially 
for a year without attendance renewal or expense; nor did the said 
Engle Primary Battery recuperate automatically in one-half the 
time it took it to discharge; nor were the advantages and superiority 
of the said Engle Primary Battery over all other electric batteries on 
the market due to the said certain secret formula used in the 
26 preparation of the electrolyte of the said Engle Primary 
Battery, and in the preparation of the plates for said battery, 
which said secret formula was discovered by and was known only 
to him, the said George S. Engle, nor to anv secret formula what¬ 
ever; as he, the said George S. Engle, at the time of the making by 
him, as aforesaid, of the false pretenses and representations afore¬ 
said, then and there w*ell knew; against the form of the statute in 
such case made and provided, and against the peace and government 
of the said United States. 

JOHN E. LASKEY, 

Attorney of the United States in and for the 

District of Columbia, 
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(Endorsed:) Criminal. No. 30845. United States vs. George 
S. Engle. False Pretenses. Witnesses: John A. Nicoll, Mary B. 
Nicol, H. C. Hallam, Thomas J. Fisher, James B. Price, Carrie I. 
Fleishell, Paul G. Agnew. A True Bill: Edwin R. Brooks, Fore¬ 
man. 

27 Demurrer to Indictment. 

Filed September 30, 1915. 

******* 

Comes now the defendant, George S. Engle, by his attorneys, and, 
by leave of the court in that behalf first had and obtained withdraws 
his plea of not guilty to the indictment in the above entitled cause 
vnd each and every count thereof, and for demurrer thereto says, 
that the said indictment is bad in substance in each and every count 
thereof. 

HENRY E. DAVIS, 
ALVIN L. NEWMYER, 
JOHN RIDEOUT, 
Attorneys for said Defendant. 

Note. —Among the matters of law intended to be argued in sup¬ 
port of the foregoing demurrer are the following: 

1. Neither the said indictment nor any count thereof alleges or 
sets forth any supposed pretense relating to any past event or exist¬ 
ing fact 

2. Each and every supposed pretense alleged and set forth, or 
purporting so to be, in the said indictment and each and every count 
thereof is of matter of opinion only. 

3. Each and every supposed pretense alleged and set forth, or 
purporting so to be, in the said indictment and in each and every 
count thereof, is of matter expected to be effected or accomplished in 
the future. 

4. Each and every supposed pretense alleged and set forth, or 
purporting so to be in the said indictment and in each and 

28 every count thereof is of matter of speculation only. 

5. Neither the said indictment nor any count thereof sets 
forth any offense in fact. 

6. Neither the said indictment nor any count thereof sets forth 
anv offense in law. 

Opinion of Court. 

Filed March 21, 1916. 

******* 

In this case a demurrer was filed to each and every one of the six 
counts of the indictment. The indictment charges the offense of false 
pretenses, and it is conceded by counsel for the defendant, as well as 
for the Government, that the grounds of demurrer are the same for 
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eath count and therefore it is sufficient to consider the language of 
any one of the counts, in order to determine the sufficiency of eatffi, in 
view of the contentions made by the defendant demurring. 

, i ' mleged in support, of the demurrer are: 

(I.) 1 hat neither the indictment nor any count thereof sets forth 
fact 8UPP ° Sed false P retense relating to any past event or existing 

(2.) That each and every supposed pretense set forth is of matter 
oi oninion only. 

. ever y supposed pretense set forth is of matter expected 

to be effected or accomplished in the future. ^ 

lation^oniy 0 * CVery su PP osed pretense set forth is of matter of specu- 
oo ™ n ° °£ ense in f act ^ 801 fort h in the indictment. 

“ ' ’■ ) 1 liat no offense in law is set forth in the indictment. 

For the purpose of considering these various grounds of demurrer, 
there is extracted from the first count of the indictment the follow¬ 
ing: that with intent to defraud, the accused:_ 

“feloniously did falsely pretend and represent to one John A. Nicol 
a 'V < ] n .°, Ma jy Nicol, that a certain electric battery known as and 
called the Engle Primary Battery, was a perfected battery, which 
could commercially compete with dynamos in producing and fur¬ 
nishing stationary power, light and heat; that the said Engle Primary 
attcrv was cheaper to operate than any other known electric battery; 
that the said Engle Primary Batttery could lie used for one year with¬ 
out renewing the said battery; that when two of said Engle Primary 
Batteries were connected together with a time-lock, .said batteries 
could be so operated as to generate electrical energy continuously, 
as the said Engle Primary Battery was so constituted that while one 
of the said two batteries was at rest, it would recuperate its energy 
during which time the other of said two batteries would be in active 
operation; that the said Engle Primary Battery was self-regenerating 
and would recuperate when the said battery was at rest; that the said 
ngle Primary Battery was so constituted, by reason of a certain 
secret formula which was discovered by and was known only to him, 
the said George S. Engle, that by the use of two of the said Engle 
Primary Batteries so connected together as aforesaid, an electric 
automobile could be driven from the District of Columbia to the 
Pacific Coast, with the energy furnished by said batteries, without re¬ 
newing any of the ehemicals of said batteries; that the said Engle 
Rat ' er >’ Produced more energy than any other known el*c- 
tnc battery of equal size, weight and cost; that the said Engle Prim¬ 
ary Battery was capable of heating and lighting buildings at a cost 
approximately one-tenth of the cost of heating and lighting the same 

tWth° a v?ir ° t l6 p fUel m D use at the curr ent prices of such fuel; 
that the said Engle Primary Battery was a battery whereby electricity 

was dawn from the air, and the molecules broken up by the action 

of the electrolyte upon the metal plates therein; that the said Engle 

Primary Battery performed by chemical action and reaction what a 

dynamo performs mechanically; that the said Engle Primary Battery 

3—3208a 




IS 


GEORGE S. ENGLE VS. THE UNITED STATES. 


would run commercially for a year without attendance, renewal or ex- 
pense; that the said Engle Primary Battery recuperated automatically 
in one-half the time it took it to discharge; and that the advantages 
and superiority of the said Engle Primary Battery over all 
SO other electric batteries on the market were due to the said cer¬ 
tain secret formula used in the preparation of the electrolyte of 
the said Engle Primary Battery, and in the preparation of the plates 
for said battery, which said secret formula was discovered by and 
was known only to him, the said George S. Engle.” 

From the foregoing extract it will he seen that the alleged false 
pretenses and represen tat ions were made with reference to “a certain 
electric battery known as and called the Engle Primary Battery.” 
The extract also shows that the battery was represented to be “a 
|»erfeeted battery,” which could perform certain functions and ac¬ 
complish certain results. 

Now, what is meant by the representation that it is “a perfected 
battery”? Dot's it not mean a battery in a state of perfection with 
reference to what it is claimed it will do? 

The latest edition of the Century Dictionary defines “perfection” 
as: 


“The state of being perfect, as in material, form, design, compo¬ 
sition, construction, operation, action, qualifications (fee; that degree 
of excellence which leaves nothing to be desired, or in which nothing 
requisite is wanting; entire freedom from defect, blemish, weak¬ 
ness, or liability to err or fail.” 

The indictment charges a representation that it is a perfected 
battery which could perform various functions and accomplish vari¬ 
ous results that are set forth in the extract which is quoted above. 

The verb “could,” which is list'd in describing the functions of this 
perfected battery is a variation of the auxiliary verb “be” and is used 
to express power and ability. It is of the potential mood, and gen¬ 
erally, though not invariably, accords with the past tense, 
81 though sometimes used in the present tense as “I could an’ I 
would.” It indicates the possession of the qualities, qualifi¬ 
cations, or resources necessary for the attainment of any end or the 
accomplishment of any purpose, the specific end or purpose being 
indicated by the verb to which it is auxiliary. 

If the foregoing definitions and grammatical constructions are 
correct, we find the indictment charging that the defendant falsely 
pretended and represented that this battery is a perfected battery, 
having the present power and ability, among other things, when con¬ 
nected with another battery of the same kind with a time lock, to 
so operate as to generate electrical energy continuously, and that 
while one of the two is at rest the other woud recuperate its energy, 
during which time the other would be in active operation; that it is 
self-generating, and would recuperate when at rest; that it is so consti¬ 
tuted bv reason of a certain secret formula discovered and known onlv 
to the defendant, that by the use of two of such batteries connected 
together as stated, an electric automobile could be driven from the 
District of Columbia to the Pacific Coast with the energy furnished 
by said batteries, without renewing any of the chemicals of said 
batteries; that it produced more energy than any other known elec- 
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j?® !;’® t , te P' k 0 / equal size, weight and cost ; that it is capable of heat- 

cost oA«l tag b , Ul dl ?P at ? cost approximately one-tenth of the 
Z\° t atme ? d hghtl ?« th , e same with coal and other fuel in 
use at the current price of such fuel; that it is a battery wherebv 

electricity is drawn from the air, and the molecules broken up by 

32 j! t f 10 V f the electrolyte upon the metal plates therein; 
61 that 14 Performs by chemical action and reaction what a dy- 

P erf « r ros mechanically; and that it recuperates auto- 
matically in one-half the time it takes it to discharge 

ofeve e nt,W "? stat ? m e“ ts ° r representations, not of opinion, not 
tTJSt t0 tak . e P lace * n the .future, nor of matter of speculation; 
rirffltJTif n a '°? S of e . xistl pg qualities and characteristics of the 
3att « r y—of existing facts—statements and representations 
which, if true, told of an unusual and remarkable device. 

if these statements and representations were false, and the com- 
p aming witnesses relied upon the representations so made, believing 
them to be true, and being deceived thereby, and parted with their 

pretenses* the defendant ’ “W constituted the offense known as false 

“t *|“. pr «ten8e of having ability, power, or authority to do an 
fndictable/’ 11 ** 8tatUt ®’ and to obtain P r °perty by such means is 

19 Cyc, 398, and cases cited in note. 

While the foregoing statement of law may have reference to a 
false pretense of a person having ability or power, no sound reason 

"h hy "’° uld not , be e 9 ual >y applicable if the false pretense 
is made by a person with respect to a machine having ability or 

P?"'" ,0 4° a ? act : and certainly the alleged representations or false 

Jwlt f m thlS T® ,r ere made „ , . n such a form as was sufficient to 
decene a person of ordinary intelligence, thus bringing them within 

United'states^SO Zp » C.'57L ™* ^ ^ 

The general statements of the law made by counsel for the de- 

oo rendant in his oral argument and in the memorandum sub- 

" ’ mitte . d are undoubtedly sound,- but the indictment in this 

case is not, in the opinion of the Court, subject to the criti¬ 

cisms and contentions made by the defendant, and which according 

to them would bring it within (he condemnation of the rules of law 
which he invokes. 

For the foregoing reasons, and others that might be stated the 
demurrer must be overruled. smieu, uie 


March 21, 1916. 


F. L. SIDDONS, 

J ustice. 


Supreme Court of the District of Columbia. 

Tuesday, March 21st, A. D. 1916. 

f T h ^ rt rosnmes its session pursuant to adjournment, Mr. Justice 
r. L. feiddons presiding. 
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It is considered bv the Court that the defendant’s demurrer hereto¬ 
fore argued and submitted he and the same is hereby overruled, .to 
which action of the Court the defendant by his attorneys asks an 
exception which is noted. 


Wednesday, February 21" A. D. 1917. 

The Court resumes its session pursuant to adjournment, Mr. 
Justice Gould presiding. 

* * * * * * * 

Come again the parties aforesaid, in manner as afqresaid, 
34 and the same jury that was respited yesterday; whereupon 
the said jury upon their oath say that the defendant is guilty 
in manner and form as charged in the second count of the indictment 
herein. 


Friday, June 29" A. D. 1917. 

The Court resumes its session pursuant to adjournment, Mr. Jus¬ 
tice Gould presiding. 

******* 

Come as well the Attorney of the United States, the defendant 
in proper person according to his recognizance, and by his attor¬ 
neys H. E. Davis and A. L. Newmever, Esquires; and thereupon the 
defendant’s motion for a new trial heretofore argued and submitted, 
is by the Court overruled, to which action of the Court the defend¬ 
ant by his attorneys prays an exception which is noted; and there¬ 
upon it is demanded of the defendant w*hat further he has to say 
w’hv the sentence of the law r should not be pronounced against him, 
and he says nothing except as he has already said; wdiereupon it is 
considered by the Court- that for his said offense, the said defendant 
be taken by the Superintendent of the Washington Asylum and 
Jail, to the Washington Asylum and Jail and from thence to the 
Penitentiary (as designated*by the Attorney General of the United 
States) there to be imprisoned for the period of one (1) year, and 
six (6) months, to take effect from and including the date of arrival 
of said defendant at said Penitentiary; and thereupon the defendant 
by his attorneys notes an appeal, to the Court, of Appeals of the Dis¬ 
trict of Columbia, from the judgment of the Court in this case; 

w*hereupon the Court fixes the amount of Bond for cost on 
35 appeal at fifty dollars ($50.00) and the recognizance in this 
case at one thousand dollars ($1000.) w’hereupon the de¬ 
fendant enters into a recognizance in the sum of one thousand dol¬ 
lars with George W. Ray as surety, to forthwith surrender himself 
to the custody of the Marshal of this District to be dealt with and 
proceeded against according to law in case the judgment appealed 
from shall be affirmed, or the appeal for any cause dismissed, or 
the judgment be reversed and a new trial ordered, or if he, the said 
defendant depart the Court without leave; whereupon it is ordered 
by the Court that the time to submit the Bill of Exceptions in this 
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case and the time to file the Transcript of Record on Appeal in the 

Court, of Appeals, be and is hereby extended to and including Octo¬ 
ber 1" 1917. 

Memoranda. 

July 16, 1917.—Appeal bond approved and filed. 

October 1, 191/.—June to submit Bill of Exceptions extended to 
and including the 3rd day of November, 1917, and to file Transcript 
of Record to and including the 3rd day of December, 1917. 

October 30, 191/.—lime to submit Bill of Exceptions extended 
until and including the 3rd day of December, 1917. 

36 November 30, 1917.—Time to submit Bill of Exceptions 
and to file Transcript of Record extended to and including 
January 15, 1918. 

January 15, 1918.—Bill of Exceptions submitted. 

Supreme Court of the District of Columbia. 

The Court resumes its session pursuant to adjournment, Mr. Jus¬ 
tice Bailey presiding. 

Saturday, August 31" A. D. 1918. 

******* 

Now comes here the defendant hy his Attorney Henry E. Davis 
and prays the Court to sign, and make part of the record his Bill 
of Exceptions taken during the trial of the case and submitted to 
the Court on the 15" day of January 1918, which is accordingly done. 
Nunc pro tunc. 

Assignments of Error. 

Filed August 31, 1918. 


The Court erred as follows: 

1. In overruling the demurrer to the indictment. 

2. In not sustaining the demurrer to the indictment. 

37 3. In permitting the witness Mary B. Nicol to testify to 

representations said by her to have been made by the defend¬ 
ant on or about January 16, 1914. 

4. In permiting the witness Frank Wenner to testify to a state¬ 
ment said to have been made by the witness Normandy to one 
Canada. 

5. In submitting the case to the jury upon the indictment. 


*' If 
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6. In not withdrawing the case from the consideration of the 
jury upon the indictment and testimony. 

7. In refusing to grant the defendant's second request for in¬ 
struction to the jury. 

8. In refusing to grant the defendant’s third request for instruc¬ 
tion to the jury. 

9. In refusing to grant the defendant's fourth request for 
instruction to the jury. 

10. In qualifying the defendant’s fourth request for instruction 
to the jury. 

11. In giving to the jury so much of the charge to it as was given 
between the Court’s reading of the defendant’s fourth and fifth 
requests for instruction to the jury, beginning with the words, “As 
to what is the legal definition of a matter of fact, past or present, 
as stated in this instruction,” (meaning the fourth) and ending 
with the words, “By a machine, of course, I mean an invention, or 
batterv, or whatever term he may use.” 

HENRY E DAVIS, 
Attorney for Defendant. 


38 


Designation for Record. 


Filed August 31, 1918. 

* * * * * * * 

The Clerk will please include in the transcript of record on the 
appeal in the above entitled cause the following: 

1. The indictment. 

2. Demurrer to the indictment. 

3. Opinion of the Court overruling the demurrer. 

4. Judgment of the Court overruling the demurrer. 

5. Verdict. 

6. Judgment of sentence. 

7. Memorandum of appeal and filing and approval of bond there¬ 
on. j 

8. Assignments of error. 

9. This designation. • 

HENRY E. DAVIS, 
Attorney for Defendant. 

August 31, 1918. . 


39 Supreme Court of the District of Columbia. 

United States of America, 

# 

District of Columbia, ss: 

I, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 38, 
both inclusive, to be a true and correct transcript of the record, accord- 
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ini^ flT° f counse l 7 herein filcd > «W of which is made part 
; , • il "! 1 !." 1 cause No - 3««45 Criminal, wherein Unil ' ~ 

N hhiin iH ( 1 __ n i* i • i * , 7 _ ^ 


: a >Jai.«*;ir." ^ x ;Y* w t vw ? u yrmuuui, wiierein United States 

noon tho flip.'I, f C( l r ^° kngi le ]is <defendant, as the same remains 

upon the files and of record in said Court. 

In testimony whereof, I hereunto subscribe mv name and affix the 

*1 ,,f w - hin *“’ 


[Seal of the Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, CM. 
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I" tllp ‘Supreme Court of the District of Columbia, Holding a 

Criminal Court. 

Criminal. No. 38045. 


United States of America 
vs. 

George S. Engle, Defendant. 


Defendant's Bill of Exceptions. 

At the trial of this cause the United States (hereinafter called 
as follows”*' ’ t0 SUStam tHe iS8UeS ° n ' ts part • ioine ' 1 gave evidence 

Rv John A. Nicol, who testified as follows: 

On direct examination: 

His business is that of a broker. Made the defendant’s acquaint¬ 
ance in August, 191.1, at the National Hotel, Washington, D. C De- 

UsHerv ^'n^* 0 .^engaged in demonstrating a primary electric 
batten The check shown him, being that described in the indict¬ 
ment, bears his signature, was mailed to defendant, and came back 
[ rom ka*?k 83 .P ai d. The money in the bank was a joint account of 
lus and his wife s, with instructions to the bank to pay upon either 
signature (That defendant received and collected tL check wL 
here admitted by his counsel). When he saw defendant at the hotel, 
defendant said that he had invented this battery; that it would pro- 
duce heat, light and power in any quantity, and that it was 
41 self-generative and recuperative; that the cost would be very 
slight, very much less than it could be produced by a dynamo 
He said that when it was allowed to rest a while it would fully re¬ 
cuperate in quantity and quality (p. 24). It could be produced from 
half a cent per kilowatt hour, while people were paying ten cents a 
kilowatt hour in the city He had the battery demonftrate thaf it 
would cost about one-tenth of what it would cost to heat a house or 

liffiTv! 1 P oweT . .ky c ° a !: this occasion they were demonstrating a 

little battery; it pulled a little motor and lit paper, made a light, and 
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several little things I do not recall. Mr. Normandy was demonstrat¬ 
ing it, with a lecture or discussion. Defendant always represented 
the battery as already perfected; said he had spent a good many thou¬ 
sands of dollars of his own and other people's on it, and was about to 
give it up when he saw a magazine article by Professor Loeb, which 
gave him fresh hoj>e, and he went at it and got more money and com¬ 
pleted the thing and made it perfect. 

Before January 10, 1914, defendant said the battery could be used 
for certainly a year, from one to three years, but he would guarantee 
a year. He stated he had not fully tested as to how long it would 
last, but he would guarantee a year (p. 84.) Does not recall that 
defendant said how long he had actually run it without renewal; 
said it was much cheaper than any other battery; the comparisons he 
made were with dynamic current, and the consumption of zinc was 
very much less; that there was practically no loss; that he laid two 
plates in there and the current, when it was in action, went one way, 
and when it was at rest, went the other way and put the metal back 
on the plate. He said they could be made to run continuously by 
connecting two together by a time lock, so that when one was run¬ 
ning the other would be at rest, and the lock would automatically 
switch it Imck to the other; that the one that was resting was re¬ 
cuperating, and the other one running; he said the only limit to the 
power was the number of the batteries. He could increase the 
42 power by enlarging the plates and connecting the batteries in 
series. With reference to the capacity of the battery, he said 
this would operate automobiles (p. 86). Witness believed these state¬ 
ments of defendant, or would not have given him the money; was 
induced to give defendant the money by the fact that he said this was 
such a wonderful battery and would produce such wonderful results. 
Defendant s statement that it was a perfected lottery, with reference 
to witness parting with his money, was the milk in the cocoanut; he 
would not have given defendant money to experiment, if he knew it. 
In parting with his money, he relied on the truth of these statements, 
nothing else. Defendant said it would produce heat in any quantity 
(p. 24). He said the battery could furnish stationary power, heat 
and light in competition with dynamic power. It was much cheaper. 
Whereas people paid 10 cents a kilowatt hour he was going to pro¬ 
duce it for less than half a cent (p. 34). 

Between August, 1913, and January, 1914, was present at de¬ 
fendant's place possibly fifty times, but defendant was not there every 
time. Witness’ wife was with him nearly always on these occasions, 
and he was taking other people there. By demonstrations he means 
they had a battery rigged up, demonstrating how it would work; 
they had about forty batteries hooked up together and showed how 
they could light up the offices and plant; there was a little sewing ma¬ 
chine motor that it ran, they showed sparks leaping a little space, and 
they said that no other battery could do that, and they would light 
paper ; it made a beautiful light, a splendid light, and that was one of 
the most convincing things, they made such a magnificent light, and 
they told us that no other primary battery w T ould do that (p. 40). 

In September, 1913, took a contract to sell option contracts on the 
battery. 
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On cross-examination: 

t ^ 

Had been in the real eslatc business for a good many years 
43 and handling stocks like that, probably for the last fouro^ 
\l « J ea T- , Ref ? mn » ‘1» statement, on the check, “J. A. 

to«th»V B ' N ’ Inve ? nient -s. . he and Mrs. Nicol were in business 
together in u way, selling various kinds of stocks, holding them- 

T w . 0,lt us interested in investments, and inviting people to deal 
with them as with persons who could lead to prudent investments; 

they did not do a promiscuous advertising business, it was 
4-1 usually with the people they knew or had dealings with. 

If anybody made an investment with us and it did not pan 

no!’ W r,l' 0n iT ered , 1 " “ T ral ol>liR, " ion - especially where they could 
* h things themselves, and wo did our liest to make it good, as 
we did m this case. * ’ * 

A friend of his, J)r. Hutchison, first told him about the battery; 

us preceded his going to defendant’s office in August, 1913 On 
this occasion Mrs. Nicol was not with him. There were a lot of 
jieoplc there lie did not know; this Dr. Hutchison and he went to- 
gethei, thereafter Mrs. Nicol saw an advertisement and answered it; 
witness told her what he saw and about his experiment; it. was after 

Mrs. Nicol had seen a reply to the advertisement that he made his 
first investment in the battery. 

At the time he first went to the hotel there was a demonstration 
given of the battery, the operator told what it would do, what was 
claimed for it, and ran this little motor. Normandv was the oper¬ 
ator and did most of the talking at that meeting in the way of ex¬ 
plaining or describing the battery. Was very favorablv impressed by 
what he saw, and reported his experience in that particular to Mrs 
Nicol before she saw the advertisement, and it was not until after she 
answered the advertisement that he made any investment. Cannot 
remember whether before making any investment he had seen the 
demonstration at the factory. Was at the hotel a good many times 
before they moved to the factory, but cannot recall whether defend¬ 
ant was called upon to make any statement or not, but he was circu¬ 
lating around there among the crowd, and is satisfied he made cer¬ 
tain statements but would not say positively that he was called to 
say any particular thing at that time. Dr. Hutchison told him that 
a demonstration was being made of the battery at the hotel and he 
_ went there to see the demonstration, found a number of peo- 
40 Pk» nnd the demonstration of the battery being openly made 
before them, which impressed him favorablv, as did the 
statements that were being made about it 

It may have been in September, 1913, that he first put anv money 
m the battery. He had a contract, headed “Option Contract”, giving 
to the individual that bought the option the right to organize a com¬ 
pany in the territory it mentioned; in part he expected to buy into 
the enterprise, and in part to induce others to buy into it. 

Cannot locate any date particularly when he went to the factory 
but saw the demonstrations there many times; they were always of 
the same general character; sometimes there was a room full of peo 
4—3208a ^ 
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pie, and again only thres or four. Normandy made more of the 
demonstrations than Anybody else, Montague made some, and on 
some occasions the defendant. Many of the demonstrations were 
made when the defendant was not present. Normandy was con¬ 
nected with the company, and Montague also, he thinks, as electrical 
engineers. 

Understood that under his agreement he was to get the subscrip¬ 
tions for the parent company, and to be paid commissions for all 
subscriptions he got. He got subscriptions as early as September 
30,1913, but is sure that there was money paid before that date. His 
check book shows that the first check to defendant w’as on September 
29, 1913, and was signed bv Mrs. Nicol, that was her account; the 
first check drawn on their joint account w T as November 24, 1913. 
“In all w T e paid this man $11.000 on this enterprise.’’ Took options 
for several states, and all the option contracts he had had 
40 been received bv January 10, 1914. He and Mrs. Nicol tried 
to interest people in the enterprise, using the literature that 
w^as furnished, and sending out a good many typewritten letters. 
All the money they paid in was before January 10, 1914, and the 
last check given was on January 17, 1914. His attention w*as first 
drawm to the enterprise about the middle of August, 1913, and he 
entered into the subscription contract on September 30th; in the 
interim he. and Mrs. Nicol w’cre visiting the hotel, and he was visit¬ 
ing the factory where the battery was being demonstrated, had made 
a number of visits, the first with Or. Hutchison, others bv himself 
alone, and others bv himself with Mrs. Nicol. Tie and Mrs. Nicol 
took a Mr. Bradley to one of the demonstrations, about Thanks¬ 
giving time. 1913. Bradley claims to be something of an electrical 
man. and they had him there as a prospective investor; Bradley 
told him he thought the battery was pretty good, but. he thinks, dur¬ 
ing the same visit, Bradley said one of his friends, a scientific man, 
said it was impossible (p. 73). During the several visits when he 
visited the hotel there were some demonstrations going on, and also 
when he visited the factory, when some demonstrations w’ere going 
on, frequently a number of persons were present. There was a spe¬ 
cial demonstration in the factory: they put the batteries together 
before them: and that is the time that Professor Loring and a man 
named Calkins, from Illinois, are said to have tested it, and he 
thinks Bradley saw’ that: that is what thev wanted him to see. where 
they put a battery right before us and produced results that he 
thought were absolutely conclusive. Both Professor Loring and 
Calkins made reports on the battery. Witness thought Mr#. 
47 Calkins’ report was a little shy. He did not pass on any big 
things for it. Prior to January 16, 1914. there was a Mr. 
Richardson there from Freeport, Illinois, and a Mr. Spear. Nor¬ 
mandy and Montamie were lw>th working there about the factorv, 
making demonstrations every daw and expressed themselves enthu¬ 
siastically al)out the prospects of the batterv; he believed that it was 
going to accomplish w’hat it w’as claimed it w’ould accomplish; that 
belief was induced not from what the'other people expressed, because 
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{Jjj* Wer ® .'u ere f ? r the . same purpose that he -was, to find out, to 

-amp ,?r^ ng v a . b ° U f t and , they saw 1116 demonstration just the 
u i T ?* he d * d - b uJ. of course, the man in authority had some weight 
, •, J 11 ®’ , those (l >at were making demonstrations, and what they 
,wd he took for granted was tare. lie entered into the exploitation 
the battery with rest, and enlisted his friends with him, because 
he w as convinced-that it had a great future, and that it would be a 
great enterprise. He cannot recall that defendant ever claimed anv 
special knowledge on the subject, beyond what the others who came 
thero and saw the batten- claimed; he believed that the action of the 
chemicals is what produced the electric current. 

The falsity of the statement about the battery was that it could 
produce power light and heat in competition with dynamic current 
a claim that this was a battery that was perfect, that it would pro¬ 
duce power, light and heat in competition with a dynamic current 
and the wav he was going to enlarge on it was bv increasing the 
number of cells and putting them together bv means of which he 
would remove the internal resistance. He did not tell what 
4N chemicals lie used; lie said that was a secret that he had. 

After he had his interest enlisted in the enterprise he took 
it up with a great deal of zeal, and he and Mrs. Nicol sent out some 
letters to interest people in it. in endeavoring to dispose of the stock 
under their options, and so on. 

On January 16, 1914, Mrs. Nicol wrote the following letter and 
he signed it: 

“Manassas, Va., Jan. 16th, 1914. 

“Dear Sir: I have your favor stating some of the objections that 
are made by those you are trying to interest in the Engle Battery. 

“One savs, ‘It is the wildest thing T ever heard of and not fair to 
capital’. If he means by ‘Capital’ the money that is not invested 
in this particular enterprise, my answer to that is, the owners have 
nothing to do with it. If you mean the monev to be invested*in 
the enterprise, I will say that I think it is absolutely fair. The first 
who come in get the most for their monev, because if there is anv 
risk, they exhibit the nerve to take the risk ahead of those who come 
later, for they‘are the longest out of their money before any divi¬ 
dends are paid, because they are rendering the companv a service 
by believing in and endorsing the invention and talking it to their 
friends. Certainly the one who comes in at the eleventh hour cannot 
conmlain of those getting the most who came in at the first hour 
and bore the heat and burden of the dav. 

‘What is there back of the proposition and who owns it?’ Mv 
answer to that is a question. What was back of John D. Rockfeller’s 
enterprise when he organized the Standard Oil Company? He knew 
the oil was in the earth and he saw a great business because he knew 
the neople needed the oil and wanted it. Oeneml Engle knows that 
he has an invention that will produee what the people need and 
want and must have, even more than the production of the Standard 
Oil Companv. and he sees a great business. So far in the inception 
of the two Companies, the Standard Oil Company, and the Ameri- 




28 


GEORGE 6. ENGLE VS. THE UNITED STATES. 


• can Elementary Electric Company, are exactly even, with 

49 possibly the exception that it will cost less to turn out the 
product of the latter than the former. But there is a great 

advantage accruing to the American Elementary Electric Company, 
which the Standard Oil Company never had, and that is the United 
States Government’s Patent, which is intended to protect it from 
all infringement for 17 years and longer on the improvements to 
be added. 

“The Royal Baking Powder is capitalized for $20,000,000 on a 
trade mark, and are paying $1,800,000 a year dividends and yet 
some say our capitalization is too large. 

“Uneeda Biscuit, capitalized for $55,000,000 and pays big 
dividends. Don’t you think heat, light and power worth more than 
a cracker? 

“I could name Mennen’s Talcum Powder, Bromo Seltzer, Postum, 
and many others that are paying millions a year. What did they 
have back of them to start with? Nothing but a trade mark and 
visions of big business. 

“You say it is urged as an objection that the patentee should own 

four-fifths of the capital stock of the Parent Company, and is asking 

the public to pay cash for various options for the purpose of making 

his twenty millions good. And further that it seems like a wild 

gamble for the one who puts up the money, ‘a twenty to one chance.’ 

If vou will look at the contract you will see under section 1 that this 
* * 

money you refer to, is paid to the parent company to he used for 

general operating expenses of the Parent Company and is not paid 

to General Engle at all for his own use. This money is used not 

only to make good the twenty millions, hut the other $5,000,000 

as well. One will he worth nothing unless the other is. I want 

to say that all the Parent Company stock that is issued on these 

Option Contracts comes out of General Engle’s twenty-million, and 

not out of the five, thus leaving the treasury stock intact. The 

occasion mav never arise to sell a dollar's worth of the Treasury 

•/ 

stock. 

“As to the further payment from the subsidiary’ companies in stock 
as you have it. of from 53 to 58 million dollars, going to General 
Engle, I think you are in error. T don’t see how you can figure he 
will get this amount of stock. This is the stock that is to go to the 
Parent Company and not a share of it is issued to General Engle, 
and the only way that he benefits is through his holdings in the 
Parent Company. 

“The capitalization of the Parent Company and the subsidiary 
companies are, as Mr. Craig says, on paper for the present. 

50 Take any one company, say, for instance, the Virginia Com¬ 
pany, which is capitalized for $4,000,000. If we can make a 

profit of $240,000 a year on that capitalization, which is six per cent 
of the $4,000,000 then the Virginia Company’s stock is worth par, or 
dollar for dollar. If the Parent Company pays a million and a 
half in dividends, its stock will easily he worth twenty five million, 
and so with all the subsidiary companies. Whoever buys an option 
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contract now for $100 gets $100 a share in the Parent Company) 
and when that stock goes to par he will get six per cent on his money, 
besides all that he will get free on the bonus stock that he gets now 
in the state company. 

“As to the value of the patent, I cannot guess what one is worth, 
but I do know that if it had not been for Bell’s patent, the Bell 
Telephone would never have had the business that it now has. They 
got an injunction against all other companies and put them out of 
business. 

“Wright has just won a fifteen million dollar suit against Curtis 
for using something of his patent for flying machines. Can that 
be compared for profit and usefulness with an investment that will 
furnish light and power at greatly reduced costs? 

“I consider the Engle battery as unique and different from every 
other battery as the telephone was unique and different from every 
other invention up to that time. So I believe that General Engle 
will be able to establish and maintain his claims against any pre¬ 
tended new patent or improvement on his, with the financial ability 
that the Parent Company will have from the sale of these option 
contracts. Without this money, it is possible that others might 
make claims and he is not able to refute them in the courts. But 
with the money to fight with, the Parent Company can compel 
justice. Tn addition to this, the state companies will have an organi¬ 
zation which will cover every nook and corner of the United States, 
and if any one should put a battery on the market in any part of the 
United States it would be known at once and an injunction immedi¬ 
ately obtained. So no — will have a chance to get a foothold that 
way. I do believe that we will he able to do business under our 
patents, and whip out all adverse claimants under the present law, 
but with the organization covering every county in the United 
States, we ought to he able to bring to bear upon Congress such a 
pressure that will force it to so amend the patent laws as to compel 
the United States Government to protect the patents that it issues 
to the people. 

“Now, as to the general plan of organization and con- 
51 tracts l>eing issued, I do not hesitate to sav that it is the 
best that I have ever seen. Tt is best for the promoter and 
absolutely fair to the man who comes in later and has to pay even 
as much as par for his stock. If it succeeds, certainly we, who get 
in as promoters and get bonus stock, will never have any rick to 
kick. If it fails, the pr<*noter only loses the money he puts in, 
no more, no matter what General Engle or anyone else gets. 

“The idea is to build up a strong organization of satisfied stock¬ 
holders in every State, and we do not want any kickers in it, no 
matter how much money they have. 

“With this strong organization, and the money the parent com¬ 
pany will get from the sale of option contracts, etc., there is no 
possibility of failure in my judgment. 

“Here is what the President of an eighteen million dollar company 
in New York wrote us about it: *1 do not see how any one qualified 
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to judge could fail to be impressed, if he should actually test the 
batten*. It looks to me like a case in which all General Engle has 
to do to make converts of even the most sceptical, was to have them 
go and test his claims. Everything I saw convinced me that General 
Engle could do just what he claimed to do. This impression would 
be made upon any intelligent man. When I saw the demonstration 
I made up my mind to keep my eyes upon.it, as it looked to me of 
great merit and' importance:’ 

“Yours very truly. 

“JOHN A. NICOL.” 

And on January 21, 11)14, he wrote Normandy, business manager. 
American Elementary Electric Company, Washington, D. C., in 
part as follows: 

“On January 17th I wrote as follows to Mr. Craig, ‘I inclose you 
the letter you asked for, shortened and changed a little. Cut out 
anything you like, and if you can improve any sentence, do so.’ 

Before advancing his money he went to the Patent Office atid got 
copies of defendant’s patents. 

U|>on examination by the court, witness stated: 

Engles claim was that the zinc, or other elements which produced 
the electricity, were not consumed and that was the secret of his 
invention (p. 97). In other words, witness was up against perpetual 
motion in a modified form. Witness believed that was what the 
defendant had. The defendant said he could hook two of 
o2 these batteries together by time locks to make it practically 
perpetual for at least a year, bv the combination of the ele¬ 
ments in there that were not consumed. 

On redirect examination: 

Respecting the secret process defendant said that what operated 
on the zinc was the electrolyte, that that operated on the zinc, so 
that when the zinc left one plate it went to another one, there were 
two, and when at rest it would go back on that plate. When he 
went down to the demonstrations, so far its defendant’s plant went, 
it looked like it was perfect to him, the witness. He did not know 
that what lie saw demonstrated a recuperation, he had to take defend¬ 
ant’s word for it; defendant told him so, and the demonstrator told 
him so, and that the test proved that the battery recuperated; lie 
thought that was sufficient; they told Jjitn that no other primary 
battery would do the things shown him; the demonstrator told him 
this, and he thinks defendant did. but cannot recall that he said 
that. They had a meter there. The hands would go to a certain 
distance when the battery worked, and when it came to rest that 
hand would return to its original place (p. 104). 

The information he communicated to the |>eople he was interesting 
in the enterprise he got from defendant and his literature, and his 
demonstrator, who practically said it all. 

He thinks Bradley claimed to be an electrician; did not have him 
there in that capacity, and is not sure about that, but thinks Bradlev 
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something of an electrician, and a Mr. Gumm, who 
attends to the lighting of trains on the Seaboard Air Line, also saw 
demonstrated; none of them told him what the demon- 
demonstrated; Gumm was quite enthusiastic about it, they 
re all enthusiastic; and Bradley told him he thought it was a pretty 
to thing. Defendant raid he had been working on the 

as battery for twelve years, called attention to tests made during 

Will- h0Se i Wel 'j e * ve j re ' gave us ( P ]12 > *ests made bv Professor 
Williams, and said it demonstrated that the battery wouid do these 
things, that the batten' would do what he claimed for it. 

On recross examination: 

.1 Th * demonstrators of the battery repeated practically the same 
things defendant told him, and (114) made the same claims for the 
battery. The demonstrations demonstrated that it would do these 
things; thinks,‘t "»* defendant who told him that the batterv would 
heat a house cheaper than coal; does not recall that the others used 
, ^ the demonstrations. lie said the batterv was perfected, 
(p. 118). In speaking of the battery as perfected, the language used 
was that he said the invention was perfect, that the invention was 
perfected. Did not say that he or anybody cl.se had run an automo¬ 
bile to the I acilic Coast and hack on one charge, or anv charge- did 
not say that the battery had been tested, and that it produced heat 
and light at a verv much less cost than coal; did not say that the 
battery had done it, none of these big things he said it would do' 
said that the invention had been perfected, and that this batten' 
he had invented would do these things, and showed some of the 
things that it would do. 

By Mrs. Mary B. Niciiol, who testified as follows: 

On direct examination: 

a Is '! ,C ,oio e °f, A -. N * ch °l; bus known the defendant since 

August. 191.1. home day in the middle of the month Mr. Nichol was 

hi town, and saw the battery, and came home and told her 
• >4 about, it, and it sounded to her like something verv good 

something unusual. Saw a little advertisement of something 
unusual to oiler and wrote to ask what it was, receiving in reply a 
letter showing that it was the hatterv. 1 ' 

Went particularly to the National Hotel to see defendant and 
the battery. Defendant said he had perfected that battery, it would 
produce heat, light and power at such a small cost that nothing else 
would compete with it ; that it would put everything else out of busi- 
nes. He explained that he had certain patents, and had others like 
it for protection, which he would not tell her or anybody else. He 
explained along in his lecture what he had done, and what he could 
do, that by putting more batteries together he could produce so much 
more power, and get light and heat for the same house, and could 
run any factory, any machinery, with it, or do anything else done 
b\ electricity; that a dynamic current could not begin to compete 
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with it ; said that it would cost less than half the price of coal at that 
time to heat with his batteries, that is to heat the water necessary. 
Speaking about the recuperation of the battery, he said they had to 
rest, every time they had to work about sixteen hours, they would 
rest eight hours, and would be fully recuperated. He compared it 
to the human body as to resting and working. She did not under¬ 
stand any more about zinc than a child, and so, of course, could not 
understand what he said alnuit the necessity of restoring zinc; he 
said that the zinc that was used to make the electricity all went back 
on the plate w hile it was resting, and was used again and again. He 
said that there was a hole bv which the electricity w’as drawn 
5f> back out of the air. She does know r that the air is full of 
electricity, and l>elieves that there ought to be some way to 
get that electricity out of the air, and she thought that is what he 
had done, that lie had found by a combination of metals and chem¬ 
icals a way to get that electricity out of the air and use it, and that 
is what she understood he had done, and that is what she believeed 
about it. A time lock was often sjmkcn of in connection with his 
using the battery for automobiles, and also in connection with put- 
ting the battery in houses, to heat houses. He said that he had sets 
of batteries, and that they would change in accordance with the time 
look, the way it was set, and no attention need to be paid to it, that 
the only attention required was once a year, to put something new’ 
in the battery, and that would l>o all. He said confidentially that 
Jie believed that his batteries would last seven years, but only guar¬ 
anteed them in his literature to last one vear. 

She cannot begin to tell the number of times she visited defend¬ 
ant, and cannot recall whether the earliest time was the last of Au¬ 
gust or the first of Scpteml)er, 1913; she had talked w’ith him more 
than a dozen times from then on to January 2H, 1914. 

Visited the factory a numl>er of times. She was at the hotel and 
said to defendant that if she was going to interest people and help 
get the battery on the market, she wanted to get as much for her 
services as any other agent would get, and defendant said that he 
would take her down to the factory, to his business manager, 
f>0 and he took her husband and her to the factory and intro¬ 
duced them to Mr. Craig, as* his business manager, and said 
whatever arrangement they made w ith Craig would be satisfactory 
to him; by defendant’s orders they did the business with Craig. 

The first demonstration of the battery she saw’ w*as in the defend¬ 
ant’s room at the hotel; he demonstrated it and gave a lecture; there 
were several others in there; he stated he had been working on this 
for twelve years; that he had used up all the money he could get 
his friends to put in it, and they w’ere discouraged, and he w T as 
finally discouraged until he read something that gave him renew’ed 
hope, and he told this to a friend who gave him some more money 
to enable him to go on with it, and he finally completed it in Mlarch, 
1912. She understood him to say that he had finally completed 
everything, had overcome the last resistance, and had it perfect, and 
that he came here then and applied for his patents. 

She and her husband took people to the factory, the demonstra- 
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f nu , mb , er of times - t0 ** defendant, people thev had 
told about it and who were interested in it and wanted to make an 

andthTthl; k N r' mltt " dy “"f Monta *u e demonstrated the btte“ 
” s he thinks Craig was in there once and talked about it Has seen 

demonstrations by defendant at the hotel, and by Montague atlhe 
factory she really could not understand them, only they^vere talk¬ 
ing, and she could not understand technical language, but she knew 
they demonstrated the same as he did and represented what 
5 ‘ he had represented. She was shown variou S P performances 
i • the battery, but did not know anything about it thev 

claimed that it showed something, and she took their word ’for if 
hhe bad no reason not to believe them, she did not consider she wte 
smart enough to say that it could not be done, and defendant told 
her that other people, that smart electricians, had given him their 
statements that it could be done, and he had letters from a Mr Wil- 
l ams and from Mr. Calder, and people he claimed stood very h eh- 
she knew nothing about them. She and her husband did fot nav 
any money for themselves until about the middle of October 1913 
lhe last payment was the one that was due on January n’ 1914 
Before giving the check of $500 of that date, she had bfen hearing 
about a test by the Bureau of Standards, and what big things thev 
were going to prove by it; this she heard from evervbodv Sd the 
factory and the office, and she talked with defendant abtZ it very 

Respecting the Pacific Coast in connection with his batterv de 
fendant just simply said that that was a battery he could ruA mi" 
automobile on to the Pacific Coast and back, that he could do fit with 
lus battery, because one would recuperate while the other was work 
ing, lie would have two under the seat, and while one was rating 

£7^1““ 1",‘, l, 5r, ozAtl srs? ts 

again. He talked a lot about electrolytes, but she did not know what 
it maent. He said that it was very important to keep the proces^ 
locked up in the secret archives, because big interests were 
58 anxious to get hold of it; he said he would noUe?^^ 

know what the process was, for anything in the world ^ 
Thereupon the following occurred t ^ 

By Mr. Archer: 

1 ..k 5.'*!'.“p,tTrd£ 0 £» h o“ 

the Bureau of Standards would prove all his claims. ^ tS °* 

th^Bureau of Standards.' 1 '^" 6 W " 0thing in the indictm ent about 
of 

witn^e P s r ° Ve thSt by ‘ hiS WitDeSS but 1 ex P ect to proveltby^two other 

.’ The r 0U oL This state ment might go to his good faith. 

0 —3208a 
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Mr. Davis: Well, I don’t think that is very important. 

(The question was repeated by the stenographer as follows:) 

“Q. What representations did Mr. Engle make to you on or about 
January 16, 1914? “A. Well, he still made the representations that 
it would do all he claimed, in fact it was perfected, and the tests of 
the Bureau of Standards would prove all his claims.*’ 

Mr. Davis: 1 object to that and move to strike it out. 

59 The Court: i thought you said it was not important. The 
objection is overruled. 

Mr. Davis: Please note an exception, your Honor. 

On cross-examination: 

Her reply to the advertisement above mentioned brought a com¬ 
munication from a Mr. Chauncev Richardson, and she went to his 
office and learned that what he was writing about was the battery. 
Richardson tried to make her think that she and her husband could 
not get anything except through him; that he had the entire manage¬ 
ment of the selling of it, and that they had to make their appli¬ 
cation to get in it through him, and then, after meeting defendant, 
and thinking she could trust him perfectly, she told him that if she 
took hold of it, she wanted the same commission as anybody else, 
and did not want to deal through anybody else, but directly through 
headquarters. At her first interview with the defendant there were 
several people present, but they were strangers to her, except her 
husband. When defendant got ready to give a demonstration, he 
took them into his bed-room, where it was kind of dark, to see the 
lights that were made, and to begin his lecture. There were about 
four or five or six people there. It Inis been nearly four years, and 
she would hardlv like to trv to remember evervthing that was done 
or said, but the words that he spoke were what made the impression 
on her, not so much what he did, because she could not understand 
the technical language, nor the demonstration, but she could under¬ 
stand what he stated plainly to her, what he made her believe, 

60 which was that he had been working for twelve years to find 
some wav by which he could make a batterv that would attract 

the electricity out of the airf*and which would regenerate itself so 
that it would not give out like the other batteries, and that he had 
. worked on it, and lie had used all the money he could get his friends 
to lend him, and had become discouraged, and about given up when 
he read something that gave him new courage, and he went to some¬ 
one and told them about it, and they put up some more money, and 
then he went to work again and he discovered the main point, which 
she could not understand, but something that overcame some in¬ 
ternal resistance that he had been working on and then that he had 
perfected it, and that it would do what he claimed, and furnish heat, 
light and power, in competition with dynamic electricity, so^cheap 
that they could not compete with him, and it would cost les^than 
one-half of one cent a kilowatt hour. Her husband was present on 
the occasion. 

She next saw defendant again in his office, where there was the 
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same kind of demonstration. There were others there, but strangers 
to her. She saw him a number of times. She thinks she had been 
there about three or four times when she went there and told de¬ 
fendant that if she was going to do any business with him, she wanted 
to do it through headquarters, and not anyone else. Cannot tell how 
many visits she paid to the hotel before she went to the factory. 
Remembers the first time she went to the factory, defendant took 
them down and introduced them to Craig as his business man- 
61 ager, and whatever he did he said was all right, that whatever 
arrangements were made with Craig were satisfactory, and 
when we talked with him about business after this, he referred us to 
Craig. 

They set up a demonstrating plant at the factory, and she went 
there and met Normandy and Montague, who demonstrated it; she 
understood they were to get up batteries under defendant’s directions; 
saw them making a number of demonstrations; there were so many 
different times and so many different demonstrations, and so many 
times defendant was there, and so many times he was not there, that 
she cannot separate them; when these demonstrations were being 
made by Normandy and Montague there were always others present 
besides herself, but outside of the people she took there they were all 
strangers to her. 

She thinks that after she first went to the factory, all the demon¬ 
strations she saw were made there, and made by Normandv or Monta¬ 
gue. The last visit she paid to the factory was after the first of Janu¬ 
ary* 1914, when they took a Mr. Kirkhan there, who came from 
Connecticut to see al>out buying the state rights for Connecticut, and 
it was to him that the letter of January 16, 1914, above set forth, 
"as written. On November 2*1, 1913, they had Mr. Bradley go there; 
he was a farmer from Virginia; he seemed to think he knew some¬ 
thing alaHit electricity, and when we told him about this he was 
interested, and made a trip to Washington for the special purpose 
of seeing it. We met him at the Union Station and took him there. 

He happened to arrive the day that Professor Loring and Mr. 
02 Calkins were there; they had come from Freeport, Illinois, to 
make a test of it. Bradley, Loring, Calkins, and Mr. Rich¬ 
ardson, of Illinois, were there. She thinks Mrs. Richardson and Dr. 
Spear and his wife were there, and several other men, a number of 
them from Illinois. They let them go into the factory, and de¬ 
fendant had his men who were working in there to bring up batteries, 
and to bring the different materials and put them in right before 
them; that was done that morning, in the presence of Mr. Richardson. 
Dr. Spear, Dr. Loring. and Mr. Calkins, all of Illinois, and Mr. 
Bradley and herself. The battery was glass, so that you could see 
through the glass what was going on inside, some foaming going on 
and bubbles rising. 

She next w^nt into the factory the next day, and saw Mr. Craig 
and a number of people; thinks she had quite a talk with Mr. Spear 
and Mr. Richardson, and she thinks Professor Loring was there; 
all of them talked the matter over together, discussed the demon¬ 
stration of the day beforehand a good deal was talked about it, and 
all thought, after they had seen the batteries put together, and seen 
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them tested, there could not possibly be a fraud about it, and on that 
occasion she left perfectly satisfied that here was a wonderful battery 
that would accomplish wonderful things, better satisfied than ever. 

She saw the typewritten copies of the reports of Professor Loring 
and Mr. Calkins, and has them printed. She first saw them some¬ 
time between the day of the demonstration and the last of the month. 

(The reports of Professor Loring and Mr. Calkins here re- 

63 ferred to, bearing date November 25, 1913. were here read to 
the jury.) 

Before December 1, 1913, she had in her possession these reports, 
made by these two men, on demonstrations of the battery, made in 
her presence, with a glass batten*, through which its interior could 
be seen, and has had them ever since. After these tests bv Loring 
and Calkins in November, she was better satisfied than ever before 
with the prospects of the battery. She can pick out the statements 
the defendant himself made to her, and those which were made 
to her by others. He began with his lecture, that he had been 
working on this battery for twelve years, trying to make this inven¬ 
tion, that he had given up almost when he* read an article by some 
great man, who said that this thing could be done, and that gave him 
new hope, and so he got some money, and with that finally over- 
came the last obstacle, and had his battery perfected; as between the 
expressions, had “the battery perfected ,, ) and “the invention per¬ 
fect , she does not know* exactly how* to divide the two, what she 
understood w*as that he, w*ith these batteries, could produce heat, 
light and power at such a very low cost that it would make immense 
profits for all who were so fortunate as to get in with him; that the 
battery w*as his invention, and she did not see any difference * she 
does not know one thing about electricity, a thing about it at all, 
sunply took his word for it, that that was a batten* that he had made, 

making more like then/ and putting them 
together, would accomplish what he claimed, and that is all 

64 she could understand about it; she does not know the differ¬ 
ence, whether it was the .invention he had perfected, or the 

mechanism, she cannot distinguish the difference between the tw*o 
things, just that there was his invention, and that was his secret 
and nobody could know that secret; he said he had reached the point 
where he had overcome the last obstacle, the internal resistance, and 
everything was secured and protected by the patent, and it was per¬ 
fected, the short of it is that ho said he had been at w*ork for tw’elve 
a ears on this battery, and at one time he had despaired of succeeding 
or making it a success, and that he read some article that gave him 
new hope, and that he got additional means, in the light of what he 

had read, and had been enabled to overcome the last obstacle and per¬ 
fect his invention. . 

In going into the enterprise she relied on what defendant told 
her, not upon what anybody else told her; she paid verv little atten¬ 
tion to what anyone else said. The letter of January 16, 1914, here¬ 
inabove set forth, is hers, she and Mr. Nicol prepared it together, and 
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consumed with Craig about it, and she sent it. She wrote, May 25, 
1916, in a letter addressed to A. M. Hoover; y 

a “® lnc ? 1 ha , v % lea T® d , mor ? about electricity, his demonstrations 
appeal in a different light; but we knew nothing about it when 

" e met , hlm . near1 / th ,ree years ago. but we trusted to the opinion of 
those who claimed to know, and made a contract for Virginia.” 

i * ,i° ", 0 <dalmed to know” she meant defendant and his 
employes the letters of recommendation that he gave, of those who 
ft - tesited it, iand respecting the report of Professor Williams 

bo that she had seen, of course all those things had influence; 

. . „. QQ Sh ®M , l n , 0t . l understand the reports of Loring and Calkins, 
"as ‘old that their reports were very good. She recognizes ns 
he I? T a . : letter of June o, 1916, to Mr. Hoover, containing the following- 
The first time we wrote our friends about it we told them that 
we did not want anyone to invest because we thought it was good 
as we were not electricians and could be deceived. Later, when 
Professor Loring, Mr. Calkins, electricians, came with Mr. Richard¬ 
son, Hr. Spear and some others from your place, to test the batteries 
and we saw them put the batteries together and test them, and give 
such fine reports, I just felt that it must be all right.” 

That is correct; the very fact that he let us see the batteries put 
together is what made me feel that there could not be any doubt 
about it, and I told my friends it certainly looked like it must be 

E j > d "' aE " ot " hat the 7 said about it. but seeing them put together 
and what defendant said about it at that time. * 6 

By Edward B. Rosa, who testified as follows: 

i ** C j' e / P N vsioi ? t of the Bure au of Standards. About October 
1, l»ld, defendant, in company with Representative Samuel W 
Smith, of Michigan, called to see whether the Bureau would make 
a test of the battery, and he was told that the Bureau would make 
such a test, it it was requested, and it was requested by the two The 
only arrangement made at that time was that as soon as the battery 
should bo ready to test, the Bureau would make the test at the 
factory of the company; it was stated bv defendant that it 
” was not quite ready, that they were improving it. and that it 
would be ready shortly. When the Bureau asked, after some 
weeks, if it was ready, it was told that it was verv nearly ready but 
not quite, and they were still improving it, and’finally the Bureau 
said, after three months had passed, that it. felt, it its diitv to publish 
certain facts about the battery for the information of the public if 
not permitted to make the test. 1 ’ 

By Paul G. Agnew, who on Direct examination, gave evidence 
tending to prove as follows: 

He is a physicist and electrical engineer: He is associate physicist 
at the Bureau of Standards, where he has been engaged eleven years. ' 
He graduated from Hillsdale College, specializing in physics and 
chemistry. He has since taken work at Michigan University and 
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Georgetown University, and took the degree of doctor of philosophy 
and physics at John Hopkins University. His training includes a 
knowledge of batteries of the primary kind. In September, 1913, 
he witnessed a demonstration of the Engle battery and in January, 
1914, he conducted a test of that battery. Four cells of the Engle 
battery were placed in a box which could be locked, and discharged 
eight hours a day for ten days. The total output of the battery, on 
the one hand, and the amount of zinc consumed, on the other hand, 
. were measured in the test. The test had one purpose only, which 
was to determine the amount of zinc consumed in the battery per 
unit of electric output from the battery. The batteries were assem¬ 
bled and constructed by Engle’s employees in Engle’s factory. The 
instruments used in the test were the instruments of the Bureau of 
Standards. The four batteries were connected in series. The con¬ 
ditions of the test were laid down precisely by Engles company, 
and implicitly followed by witness. The battery used slightly more 
than the theoretical amount of zinc a battery ought to use: The 
zinc consumption was 1:25 grains per amp/iere hour. The 
67 accepted value from the electro chemical equivalent of zinc 
is 1:22 grams per amp/tere hour. Witness’ report is illustra¬ 
tive of his testimony that “Assuming all costs of manufacture, in¬ 
stallation and maintenance born- by the manufacturing company, 
the customer being required to pay only for the zinc and its renewal 
from time to time at ten cents per pound (the government contract 
rate. Engle’s cost rate being 6*2 cents per pound) the cost of electric 
energy to the consumer would be 34 cents per kilowatt hour. The 
prevailing cost of electric energy to the small consumer is at present 
10 cents per kilowratt hour, and the cost of generating electric energy 
in steam plants is as low as 0.5 to 1.0 cent per kilowatt hour, accord¬ 
ing to the size of the plant.” Assuming the ordinary costs of manu¬ 
facture to be included in the price to the consumer, the cost per 
kilowatt hour would be three dollars instead of 34 cents. On the 
basis last stated, to beat a house bv such a battery would be equiv¬ 
alent to paying $10,000 per ton of coal, and, for lighting, the equiv¬ 
alent of three dollars per kilowatt hour instead of ten cents, which 
is the prevailing rate to the small consumer of an electric light com¬ 
pany. The only figures furnished witness as to the amount of zinc 
consumed by Engle’s people, in their parallel test, was in a statement 
by Mr. Kloek, Engle’s engineer, that they got substantially the same 
results. The efficiency of this battery was two per cent less than the 
theoretical efficiency. These calls rested sixteen out of twenty-four 
hours, the supposed resting time in which they would recuperate; 
that was one of the conditions of the test. The result was that there 
was no recuperation in the sense of the zinc going back after it was 
once used up. When the battery ran for eight hours it consumed 
so much zinc, which stayed consumed, just as coal that is burned 
to ashes does not go back to coal again. “From every means that 
I now’ have of judging, the battery would probably be called a modi¬ 
fication of what is now’ marketed as the Edison Veil.” The modi¬ 
fication does not increase the efficiency. 
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68 On cross-examination: 

While the zinc consumption was slightly greater than the value 
calculated from the value of the electro-chemical equivalent, the 
difference is readily accounted for by local action. That accord* 
with batteries generally. In one sense a cell will recuperate, 
hut m the other sense it will not recuperate. Commerciallv, it will 
not. By way of analogy, when h man works, he may get exhausted 
from the effort. If he rests, his strength comes back and he can 
do more work. In that sense, he recuperates. But he cannot re¬ 
cuperate in the sense of getting along without more food. We can' 
make the furnace recuperate by shaking it up, but we merely make 
the coal burn faster. In a battery, there is a process known as polar¬ 
ization \\ hat actually happens is that a film of gas forms over the 
zinc plate, so that the action cannot go on freelv. If the film is 
removed action will go on with increased vigor^ but there is no 
known process by which the zinc will recover after it is once consumed 
any more than ashes will return to coal. 

In the conversation of September, 1913, lie said to defendant, that 
he, witness, could take a hundred old primary batten- cells and con¬ 
nect them up without losing any voltage; defendant made a verbal 
statement respecting an offer to give to witness a thousand dollars 
if witness could do that, and witness asked defendant to put it in 
writing and he wrote down something which was verv different- 
asked in what respect it was different he answered, the statement to 
he effect that if witness could disprove that defendant’s primary 
battery was not as good as any others, or something of that kind— 
it was a very different statement than he made verbally, different in 
that it had nothing to do with the statement he had made verbally 
defendant made a proposition that if witness did a given thine 
witness said lie could do he would pay witness a thousand dollars 
and witness asked him to put it in writing, and defendant gave wit¬ 
ness a writing which did not contain the terms of the original propo¬ 
sition, but it, did contain a proposition that defendant would pay 
witness a thousand dollars if witness would do a certain thing. 

By Charles R. Normandy, who testified as follows: 

He is a bookkeeper and salesman; has a slight knowledge of elec¬ 
tricity; was employed at the Elementary Electric Battery plant by 
defendant from about the middle of September, 1913, to the firet 
of April, 1914, and got his instructions from defendant. He was 
first employed as demonstrator, and after about two weeks 
bJ was given charge of the shop, the mechanical work, and look- 
ing after the men in the factory. He was demonstrating 
the primary battery, made some demonstrations at the hotel during 

aTYi^w- Par !°4 Sept . er \ lber > and later on made some at the factory 
At that time had no independent knowledge of the functions of the 

battery, never knew anything about its constituents until later in 
the year 1913 When he first went to the hotel defendant was demon¬ 
strating, and later on defendant asked him to make the demonstra* 
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tions. He told defendant that not being familiar with the contents 
of the battery and other matters, he would like to have defendant 
give him a statement of what the battery contained, and what it 
would do, which defendant did in writing. The first statement was 
made bv being dictated to a stenographer by defendant, after which 
this other was compiled from it. which was clearer, and covered about 
the same ground, and a copy of it was given to witness and others 
who demonstrated. That is the paper identified as Normandy No. 
1. As respects other information he had while at the National Hotel 
as to what he was to say about the battery, he frequently talked with 
defendant, who gave the information in regard to the battery, a 
little now and then, as to the history of the battery and his work in 
connection with it. and what it would do, and what defendant pro¬ 
posed doing with it, and so forth. First a small printed circular 
was given him. Later on he got the statement dictated to the 
stenographer, then the statement signed by the defendant, 
70 covering the battery, and later on there were printed cir¬ 
culars issued, including the pamphlet entitled: “A Revolution 
in Eleetricitv”. 

We went down to the factory about Oqtoljer 1, and he had 
general supervision of the factory work; was in entire charge 
of that work for a while, making tests and making up the batteries. 
Delivered lectures at the factory two or three or four or five times a 
day. Frequently saw the Nicois there. Does not think he ever told 
Mr. or Mrs. Nicol at that time that the battery was a perfected bat¬ 
tery; never told either that the battery would heat houses cheaper 
than you could heat them with coal. 

Recalls the time there was a test made by the Bureau of Stan¬ 
dards; assisted in making up the cells, under the suprvision of de¬ 
fendant and Mr. Calder, of Providence, who looked after the elec¬ 
trolyte part of it. The preliminary report of the Bureau of Stan¬ 
dards was made on January 21, 1914, and the final report within a 
day or two of that time; the preliminary report was verbal, it was 
communicated to Montague and witness, but he was never present 
when it was communicated to defendant. 


By Raymond A. Klock, who testified as follows: 

Was employed by defendant as engineer from December 1, 1913, 
to about the middle of April, 1914; has had experience in electricity! 
engineering and consulting work, his experience in the battery line 
having been in the testing and application of the batteries. * Was 
employed to get an output to make batteries at the plant which con¬ 
formed as accurately as possible to the outline defendant had 
71 laid as to performance. His work was supervising and con¬ 
ducting tests and making changes as suggested and as seemed 
to be necessary from the tests. Many batteries were made there 
from time to time as the tests were going on; they were assembled 
under the direction of Normandy by three men emploved there; de¬ 
fendant visited the plant; in so far as the tests were concerned he 
left witness pretty well to his own volition. The Bureau of Stan- 
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(lards’ test was after conference with defendant, the other tests were 
made as witness’ own researches seemed to indicate the necessity. 
Ilad a number of conferences with defendant respecting the Bureau 
o standards test, respecting the building of the battery and instruc¬ 
tions for getting ready for the tests; defendant sent for Mr. Calder in 
order that extreme accuracy should be followed in the formula 
When it came time for the Bureau to test the battery, two inde¬ 
pendent sets were built, one for the Bureau test and one for our own. 

e attempted to make the same test the Bureau was making, with 
the same object in view, that is to determine the consumption of zinc 
and the battery performance; we were also interested, as the Bureau 
was not, in the general performances of the battery. In so far as the 
nnal result is concerned, the results were very close together, almost 
identical. The battery, as made in the formula as stipulated, at that 
time could not furnish light, heat and power, and he never saw any 
batteries of that type in the factory that could. 

_ During the ten days he was making this co-extensive test, 

il there was no report made in that particular period. About 

or 16th, he bad checked up his test and found 
it short, but did not like to report that as absolute until he knew in 
* preliminary way the Bureau result, for fear he might be wrong 
Received a memorandum, not a letter, nor a report, but a communi¬ 
cation from the Bureau as to its result, which was taken up with the 
defendant. This was on the last day of the Bureau’s test. Defend¬ 
ant at once wired Calder to come down, because defendant was con¬ 
vinced, in view of the result, that there must have been some mis¬ 
take in the formula. 

This was on the last day of the Bureau’s test. Montague accom¬ 
panied the Bureau man to the Bureau and witnessed the final weigh¬ 
ing in, and the data were either sent in or brought back that after¬ 
noon and it was following that that we wired Calder and started 
another series of tests at defendant’s request. It was then that a 
verbal report was made, we mentioned that and the result of our 
readings together. They were only twenty-four hours apart. Has 
no recollection whether there was any verbal report to defendant 
before this day when the Bureau figures had been given, except to 
state that the battery in its performance was normal for that type of 
battery, as determined bv the best results we had. 

Considered the batteries made at that time representative of the 
best defendant had made. We used the same materials that we were 
using before in the battery. There had been some correction 
< o as to purity. After the test, defendant said that he had an¬ 
other formula or method of assemblage that he believed to be ' 
much superior to what he had; was under the impression that defend¬ 
ant expected results from that particular battery, never heard anv- 
thing from him to the contrary. 

On cross-examination: 

The impression defendant gave, up to the time of the returns of 

6—3208a 
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the tests, was that he expected them to he corrol>orative of his views, 
his ideas about the battery, his claims, witness should say. 

During the time he was connected with this enterprise he saw 
these demonstrations going on from time to time, and people coming 
in and looking the battery over and witnessing these demonstrations 
with a view of investing in the enterprise. These demonstrations 
were frequent, and open, and any person desiring to invest in the 
enterprise was at liberty to take friends, engineers, or electricians, 
to witness the demonstration and advise according to what they saw. 

After the Bureau of Standards test, we made a series of tests; 

the result appeared to show a slight economy over the theoretical 

economy. 

*/ 

By Henry C. Montague, who testified as follows: 

On direct examination: 

* • 

Is at present an inspector in the Electric Department, District of 
Columbia. A\ as with the American Elementary Electric 

74 Company from the first of September, 1913, to the 16th of 
March, 1914, as assistant engineer; was employed by defend¬ 
ant, who paid him. Has had experience in primary batteries; with 
reference to batteries mentioned by him, he is familiar with the elec¬ 
trolyte in them; they all had a liquid electrolyte. Defendant’s bat¬ 
tery is the first that he ever saw that had a gelatin electrolyte. 

During his employment with the company, in the factory he was 
directly connected with the preparation of the materials and the 
assembling of the elements of the battery so that he became quite 
familiar with all of the ingredients. Does not recall that he had 
anything directly to do with the assembling or preparing of the bat¬ 
tery whch was contemplated for the Bureau of Standards test; was 
present during the assembling of it, but had nothing to do with the 
preparation of the material. Compared with all other batteries of 
the defendant’s, with reference to general excellency, that battery 
gave best results of any test made, and he made a great many tests, 
probably of one hundred or more sets of batteries. He participated 
in both the Bureau of Standards test and the parallel test mentioned 
by Normandy, recording all of the readings of the parallel tests. 
The Bureau test began January 5th or 6th and ran for ten days, 
and the parallel tests began one day before that of the Bureau began. 
The readings of the two tests were very close together. During the 
period before the Bureau test, he demonstrated or lectured 

75 about the battery occasionally but not often; got instructions 
as to his lecture trom defendant. While he was so engaged, 

the Mcols were at the factory quite often; he could not say whether 
he remembered that they were in the demonstrating room at any 
time that he was there, but it seemed to him that thev were there 
at least once. Describing the tests made, the battery would be im¬ 
practicable commercially, either for lighting or heating, but espe¬ 
cially for heating. W e never made any demonstration of heating, 
made no test for heating. 
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^ it ness, in his lectures, never made a statement that houses could 
be heated with this battery cheaper than with coal. lie tried to avoid 
it, because he had little confidence in it. The defendant stated to 
witness that he would be able to do so. No tests were made for heat- 
ing, in his demonstrations. The figures never approached any figure 
that would warrant using the battery for illumination or the heating 
ol a house, and that would require vastly more current than lighting. 
It would be commercially impracticable either for lighting or for 
heating, but especially for heating. The battery did not restore any 
material that was Used in generating current. It did have a remark¬ 
able voltage recovery ordinarily called recuperation. There is dis¬ 
tinction between that and recovery. A recuperation would be a 
restoration of consumed material. A recovery is a raising of the volt¬ 
age from the point at which it was, while operating, to the point to 
which it comes back when at rest. Gases accumulate on the plate 
to some extent when the battery is at work, and when it is at rest 
the gases are released to some extent and the electro chemical action 
is more pronounced. Recuperation, in that sense, would be exhibited 
to a greater or less extent in other batteries, and has no significance 
with reference to the Engle battery. In connection with the 
76 figures of the Bureau of Standards* test, Mr. Clock and witness 
to figure-out the weight of the necessary plates with reference 
to operating automobiles. His own figures showed something like 
thirty-five hundred pounds to the horse-power. Defendant said he 
had in secret a very different battery and it was with the other battery 
he intended to do all these things with. He said the battery which 
had been used for demonstrating at the factory was not the" one he 
intended to use for light, heat and power. This statement was made 
somewhere about the middle of February, 1914, after the Bureau of 
Standards’ test. 

On cross-examination : 

Normandy called his attention to the defendant’s battery. He 
continued with the Company until the 11th of April, instead of the 
16th of March. 1914, as previously stated. He participated in very 
few demonstrations as distinguished from tests. 

Respecting the instructions he had from defendant as to what he 
would say when he had this demonstration, defendant gave a signed 
paper in which was set forth his claims as to the battery, its construc¬ 
tion and its possible accomplishments. That statement is as follows: 


“/ nventor8 Statement. 

“After experimental work covering a period of about twelve years, 
1 have produced an electrical invention in the form of a Primary 
Battery which generates electricity for all uses to which dynamic 
electricity is now applied, to wit: light, heat and power. 

“This is an electric chemical invention produced from contact of 
plates with a simple and cheap exciting element. 
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“Internal Resistance Removed. 

“It took me about two years to substantially remove internal re¬ 
sistance from one ohm to about one-fortieth of an ohm, as will show 
by the application of the Wheatstone bridge. 
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Capillarity. 


“It took about one year to remove capillarity, so that there is 
no creeping of salts and no indissoluble carbonates formed; so that 
powder may be increased bv the addition of units. For instance, we 
have taken one unit and produced a 2 c. p. and have multiplied the 
units to 50 c. p. and so on. 


“Size of Unit. 

“The experimental unit is seven inches deep, nine inches long by 
four inches wide, producing 60 watts. The power unit now to be 
constructed is twelve inches deep, five inches wide and sixteen inches 
long, which when set up for action weighs about fifty pounds. Two 
of such units in series produced about 180 in amperage and about 
four volts, which makes about one H. P. weighing about 100 pounds 
to a H. P. 

“This battery is not to be classed with the thermo voltaic power, 
but is of cold alkaline electrolyte. No heat is applied. It has stood 
the test in temperature 10 degrees below zero with substantially no 
effect to lessen its action, only a very slight difference in the am¬ 
perage. 

“Lasting Battery. 

“This is such a production as prophesied by Prof. Loeb of Berlin 
several years ago, that the elements were in existence and that some 
one some day was bound to get it, to wit: electricity liken to that 
in animal and human creation throwing off and taking on, requiring 
seven years to change the tissue of the body. While this is the most 
lasting battery ever invented, I do not make the assertion that it will 
last seven years, but I do guarantee it for one year, and it remains 
for future generations or application in the near future to tell its 
duration of life. The electrolyte may be either in liquid form or a 
gelatine, preferring the latter,\vhieh electrolyte I have used for two 
years with no deterioration, and I believe that it will last for manv 
years. 

“Negative and Positive Plates. 

“The negative plate is an agglomerate composed of a double oxide; 
the positive plate is from a special formula, with zinc element pre¬ 
vailing. Should the positive plate give out in one year the cost 
of replacing in the present unit would be about sixteen 
78 cents. 

“Action of Batterv. 

«/ 

“I believe I had succeeded in breaking the molecules of oxygen 
into particles and rebreaking the particles into myriads of electrons 
containing electrical energy which accounts for the rapid and quick 
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recuperation when resting with open circuit. I have been asked by 

CO ion ll fin I I mtt 4 « 1 4 K A _A* \ I 1 « • _ • , y 

will 


scientific men to detail the action. My answer has been, if thev wm 
photograph the action through microscopic view I will then detail 
it, but we can only judge of the action by deduction from the prem¬ 
ises My theory is, with the gelatine electrolyte when in action 1 
hold the oxide in place on the positive plate and when resting, after 
a commercial run, the hydrogenating process sets in, deoxidizes the 
oxides, frees the oxygen and restores the metal free from oxygen to 
the plate, its readily appears when the plate is exposed after several 
weeks in commercial run, as the deposit is readily seen on the plate 
in a laiscd foim fiom the surface of the plate. Bv my mechanical 
construction l commence the attack upon the positive plate at the 
top and "oik downward, instead ol at the bottom working upward, 
as in the old primary batteries. My controlling gases are oxygen 
and h\drogen with a small vent for the hydrogen to escape after 
performing its office. 1 produce those gases in the cell from the 
water of the electrolyte bv electrolysis when the battery is in action, 
producing eight parts of oxygen to two parts of hydrogen. What 
moisture is used up internally is supplied externally by being carried 
in with the oxygen by the affinity of the electrolyte for oxygen, and 
this occurs when the atmospheric temperature is about the same in 
the cell as out of it. That explains tvhy in a two years’ run of inter¬ 
mittent service the gravity of the electrolyte remains about the same. 


“Continuous Run. 

. ^ ^ taht} te.t, X ha\ e run a two candle power light on a single 

six weeks without stopping a second: when the 
accumulating of oxide from the positive plate in a liquid electro¬ 
lyte built up until it touched and contacted the negative plate, which 
short-circuited it; and after Professor Calder removed the oxide the 
battery ran along as well as ever. This goes to show that a com¬ 
mercial run allowing periods of rest will prevent such an occurrence. 

“The uses to which this battery may be put are innumerable, such 
as to furnish power to navigate the air, enabling the aeronaut 
79 to cross the ocean and back without resting. 

“Prof. Calder has assisted me several vears. He is a man 
of high standing, was instructor for 24 years in the Boston Uni¬ 
versity in chemistry of the State of Massachusetts, and 12 vears in 
Brown University of the State of Rhode Island. 

“This invention with its element is entirely new, and is contrary, 
in some instances to the rules in the books and the operation in the 
field of all other primary batteries. For instance, under the Faraday 
Law*, a single electrolyte tends to polarization, while I use the single 
elect.rolvte the battery is absolutely free from polarization. 

“With ordinary galvanic primary batteries the multiplication of 
units to any great extent is prohibitive on account of internal re¬ 
sistance; w hile w ith this battery every addition of the unit creates that 
much more electro-motive force. 

“Respectfully submitted, 

“GEORGE S. ENGLE, 

“Inventor” 
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By Francis M. Richardson, who testified as follows: 

He lives at Freeport, Ill. Defendant came out to Freeport in the 
spring or summer of 1914, after the Bureau of Standards test, came 
out in response to inquiries oi people there who were interested in 
the battery. 

Explaining the results of the Bureau of Standards test, defendant 
said the battery employed in the test was a low grade battery, not 
first or second grade, a third grade battery, the lowest grade. De¬ 
fendant said the cells were new , rubber cells, and they had never been 
boiled to take out the sulphur, and during the time the battery was 
being made there was some kind of material wanted, and they 
•SO were out of it and could not get it, and Normandv went out 
and got some, and it was not verv pure and full of sulphur, 
and Normandv put it in the battery, befendant said that in the 
future he would let witness, under his instructions, make a battery 
to overcome the Faraday law, that he knew that the battery used iii 
the Bureau of Standards test would not overcome that law, that he 
knew that as the cells were new it would take ten days to destroy 
the elements in the battery, and that would prevent it from over¬ 
coming that law, but that after the ten days it would equalize itself 
and begin to operate in such a way as to‘show that he could over¬ 
come the Faraday law. even with that battery; witness understood 
defendant to say that he opened the battery, took the zinc plates out. 
washed and weighed them and put them back, the same as the other 
plates, closed them up. and put them to a test, and overcame the law 
at the end of ten days. Defendant said that the fact that prevented 
the battery from overcoming the Faraday law was that it was put 
in new rubber cells, and that Normandv put in some impure powder 
or something into the electrolyte. 


On cross-examination : 

His acquaintance with defendant s battery was made the first of 
September. 1913. in Freeport. He came with eight people from dif¬ 
ferent parts of Illinois and Wisconsin, and brought Mr. Calkins and 

Professor Loring, as their professors to examine into the merits of the 
battery. 

SI In the conversation at Freeport, above mentioned defendant 
said that he had a battery, he believed that he had a battery 
that would produce light, heat and power, but they were not of the 
same voltage, the difference between the voltage of this batterv and 
the battery he was going to make was two-tenths of a volt, this batterv 
delnering nine-tenths of a volt while the other battery delivered 
seven-tenths of a volt. Defendant was perfectly sure that his in- 
vention would produce what he claimed for it, and notwithstanding 
the Bureau of Standards test, he still retained his confidence and 
believed that his invention would do what he claimed it would do: 
defendant referred to the invention as a whole, all of the batteries; 
witness understood him to mean the highest grade Imttery for that 
purpose, took this in connection with his statement that he had not 
used the highest grade of battery for this, that he had two higher 
grade batteries than the one he had used so far. 
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By ^ . J* Canada, who testified as follows: 

He is an electrical engineer, employed by the Bureau of Stan¬ 
dards; inspected defendant’s battery in September, 1913, with Dr. 
Wenner of the Bureau. A demonstration of the battery was made 
the results of which were not at all peculiar to that battery, they 
would have been easily produced by primary batteries of that or 
similar size and were not at all representative of the capacity of sec¬ 
ondary batteries, for instance, which are much larger. A running 
explanation or lecture accompanied the demonstration. 

82 By Dr. Frank Wenner, who testified as follows: 

He is a physician, employed at the Bureau of Standards for 
nearly ten years, and has had experience with batteries, both 
primary and secondary, for about twenty years. Witnessed a dem¬ 
onstration of the defendant’s primary battery at the factory; Mr. 
Canada was present. The general performance of the battery was 
\ery similar to the ordinary primary battery. Very extravagant 
claims were made for the battery as to its capacity to employ results 
m the way of heating and light; Normandv was the man that was 
demonstrating and made the statements. 

Thereupon the witness was asked as follows: 

“What was said about the light and heating?” 

To which question defendant, by his counsel, objected, upon 
the ground that defendant could not be bound by any representa¬ 
tions made by Normandy concerning the battery outside of those 
contained in the paper of instructions given him bv the defendant, 
or for any interpretation or construction put thereon outside of the 
specific thing the defendant said. 

Thereupon, after argument of the said objection, a colloquv 
among Court and counsel for the government and for the defendant 
ensued, closing as follows: 

* Mr. Davis: Your Honor will permit the question? 

“The Court : Yes. 

“(The question was repeated by the Stenographer as follows): 

“Q. V hat w’as said about the lighting and heating?’ 

83 “The Court: In the first place, was the defendant there 

at the time? 

“The Witness: He was there, but I think not in the same room, 
that he w T as in an adjoining room. 

The Court. In w T hat proximity to this man w T ho w r as making 
these statements? 

“'The Witness: About as far as from here across the room. 

“By the Court : 

“Q. Was he where he could in the natural course of events hear 
what was said? 
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“A. Probably not, because the door was closed. He might have 
heard and he might not have heard. 

“Q. You could not sav whether he heard or not? 

“A. No. 

“Q. But he was in the adjoining room at the time these state¬ 
ments were made? 

“A. He was previous to and afterwards. I don’t know whether 
he was during the time or not. 

“Q. And these statements were made to whom? 

“A. Mr. Canada. 

“The Court: I think I will permit the question. 

“Mr. Davis: I note an exception.” 

The question being then again repeated, the witness answered the 
same as follows: 

“The claim was made that the battery would replace the ordinary 
means for supplying heat and light to houses and also that it would 
replace the ordinary means for projtelling vehicles of the 

84 automobile type, and also trains.” 

And being asked whether the defendant made any statements 
on the occasions that he was there with Mr. Canada, the witness 
replied, “I don't remember that he did.” 

And there the government rested. 

Thereupon, on the suggestion of counsel for the defendant that 
the testimony in the case at this point had been such as to make 
only the second count of the indictment matter for further consid¬ 
eration, counsel for the government elected to stand on the said 
second count, and to dismiss the others. 

And thereupon counsel for the defendant moved the Court to 
withdraw the case from the consideration of the jury, upon the testi¬ 
mony as it had been introduced, which motion/ after argument 
thereof by counsel for the respective parties, was overruled bv the 
Court. 

85 And thereupon, to maintain the issues on his part joined, 
the defendant gave testimony as follows: 

By Clarence A. Brouwer, who testified as follows: 

On direct examination: 

He has lived in Providence, Rhode Island, for thirty-five years; 
has some electric information and knowledge, acquired in various 
occupations, and acquired ability to assemble and take apart a bat¬ 
tery, or test it, or anything of that kind; acquired sufficient know¬ 
ledge of equipment to enable him to take the readings of batteries, 
and things like that. 

Has known defendant since the early winter of 1908; knows 
Professor Williams and Professor Calder, with whom he has been 


1 / 
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Mr in ?T a n^ ly v a n qUa i" te , d twenty y ears > Professor Strickland and a 
, r o Underhill. I, nderhill is a specialist in electro-magnetics, a man 

Pmf ll h ini 0rder! as«o«ated with such men as Tesla and Marconi, 
f”n?° r " dliams 18 a Harvard graduate in electrical engineering, 

p enera cou /D M • j el1: he was in charge of the Standard 
Electric Company of- Providence. Professor Calder is an electrical 

r Brow ? T University, for fifteen years Professor 
Hm» in n y Bo ? ton University, and for a similar length of 

! n . Brown University; he is a practical analytical chemist, an 
expert in many law cases, has been State Chemist for the State of 
Khode Island for sometime, and is often called in on cases that 
8b af intricate, such as. murder cases or poison cases. Mr. 
l ,■ i , n . and is Professor Calder’s associate; he is another ana- 

si” o? s i“. d „r rel *' y " th '™ c »—°»°< 

nffi He m ® de defendant’s acquaintance by the latter’s'coming to his 
office and asked to have an alternator made. Saw the battery at that 

7 h !r h * came int0 ‘he city at times would stop in to see 
h°" the defendant was getting along; noticed that he was not making 

K P p 0g y ess - defendant was talking about something he had 
read b\ Professor Loeb, and witness had numerous conversations with 
Profesor Colder in regard to the matter, and his opinion, and one 
i a\ defendant seemed to be very blue, and witness asked him what 
the trouble was, and he said he could not get along with the thing 
he had not any money, that he believed that he could bring it out.’ 

\\ it ness asked how much money he wanted, and being given an 
approximate idea, told defendant to go ahead, that he would help him 
out, making some suggestions. Shortly after that defendant had 
secured something very much better than anything he had had 
\\ itness described certain trials of the battery, including a running 
o il for twenty days, the first day continuously for ten hours and 
the succeeding nineteen days five consecutive hours a dav, making 
* *«>«f one hundred hours’ run; as he had never seen or heard of 
a flashlight that would do anything of that sort, he was perfectly 
satisfied Defendant knew this, and also saw the record made bv 
the employes of the run, stating what time they started, what time 
they ended, and the condition of the battery when they 
8, ended. The usual time for the flashlight to run is various; 

sometimes they will run fifteen minutes, sometimes not at all 
and sometimes eight or possibly ten continuous hours; this record 

believe it'to IiMrue 0 "” "'‘' S CX< ‘ e,, ' ional ’ in fn0 ‘- . vou "’ould hardly 

1 lion there were various changes made mechanically. The chem¬ 
ical elements had been perfected scientifically, appliances so that 
lie consumption of metal was at a minimum. One thing that struck 
him peculiarly was the recuperative power of the battery he could 
not understand it; he took it up with Professor Colder for an expla 

"tri ed HIT 'Z defe "1? nt and he demon- . 

si rated it, that (lie reaction in the cell, when the circuit was open 

caused a process similar to electroplating on the positive plate. While 
7—3208a 
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it did not really plate, it made a deposit after resting; it was not 
claimed that all of the metal that had worn off, or had been eaten 
off in action, went back, but the larger part of it did. That satisfied 
witness. 

Then there was a gradual improvement from time to time, and 
for his personal satisfaction he took tw’o small cells to his house, put 
them in the sitting room on the table, w’here there w’as nobody to 
molest them, and ran those cells each night from twelve to eighteen 
continuous hours. They did that for approximately two weeks. 
They gave out, as the saits had formed and choked the batterv, and 
he dropped it. 

Saw’ innumerable tests made, then took Mr. Underhill dow’n 

88 one day and gave him a rough outline of the matter, asking 
his honest opinion of the thing, so they went in and witness 

said nothing further, and defendant said nothing, he w T as there in 
each case. The battery was put in circuit. Underhill read the 
meter, broke the circuit, did that several times, and drew T on paper 
the lines of the action of that battery, and claimed that when the 
circuit was broken there was an electro-motive force set up inside 
that he had not seen before. Witness had seen dry cells recover to 
a certain extent, but the objection to the dry cell always w’as, in his 
opinion, that the action creates an internal heat, driving the moisture 
out and causing the dry cell to cease action; these liquid cells are not 
troubled in that way. 

Asked what Underhill said on that occasion to him, in defendant’s 
presence, about the batterv, the witness replied that his impression 
is that he said: “If you carry that thing out to perfection, you have 
got the invention of the world,” or something to that effect, the 
greatest thing in the world, or something to that effect, meaning that 
it was something extra good. Then a man in New T York in the 
cotton business, named Barthelme, who had seen the action and 
heard of the batterv, and was desirous of investing money in it, 
called on Williams to make a te-»t; his services were paid for by 
Barthelme and a man named Chandler, who wqs a superintendent 
of the American Locomotive Works, and afterwards a very high 
official of the General Motors Company at Detroit.' Defendant had 
nothing whatsoever to do with this test. 

89 The cells were placed in the hands of Williams and a Mr. 
Snow. Snow did the meter reading, and at night Chandler 

sent one of his men from the American Locomotive Works over 
there to stay all night, to see that there was nothing meddled with. 
Witness was there off and on during the test, read many readings 
over the shoulders of Snow and Williams, simply to see for his own 
satisfaction that it was correct, and witness has talked with Williams 
since then about it, and he has no reason to change his mind. Bar¬ 
thelme did not invest monev because of the condition of his business 

%> 

in New’ York, but Chandler did. 

Then four Edison-Leyland batteries were secured and put in short 
" circuit five continuous hours, at the expiration of which time w itness 
personally saw’ the negative plates taken out, and they W’ere soft and 
punky, so that if you put your finger on them they w’ould roll off the 
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same soft as putty, and there were holes in the positive plates while 
on the other hand, defendant’s battery did not seem to allow anv wear 
n the Plates at all; the plates in defendant’s battery had b^en u£d 
over and over a number of times. * 

uJd h wht R ;:r , ;r te? ? for the COI18 L UI ”Pti°» of zinc, six cells being 
■ , wlmh test the witness saw and described. The plates in all 

Imt one eel were apparently as good as they were beforeIhe Vs 

'' , V ( * h lasted a, ; ou l t ten or twelve hours. In that one cell there seemed 
a * s I )ace about one inch square that was pitted This cell Mr 

Th ,>r r f r"l Culder ; he it JmSS ciSt 

Mind. 1 he plates having been sand east, it was probably a 
•«» and pit, or something of that kind, where there is a verv 

, , tbm surface over it. Outside of that, the plates were in excel- 
bn condition. Witness saw Calder analyze that, and knows that 

that was Ins decision, from himself. mat 

U it ness followed along with the improvements, as the defendant 
naole them until the defemlant came to Washington, and when he 
i.mie here he had what he called a battery in which the chemical 
elements were perfected. The mechanical parts of the battery were 

much /ahh indmilay ^ " ,en - h« as 

When distinguishing lietwcen the perfection of the chemical ele¬ 
ments and the non-perfection of the mechanical part of it. witness 
means such as (lie matter of assembling, the matter of the proper as¬ 
sembling of plates, and the proper contacts; knows that in some cases 
where the cell has lieen assembled it created a chemical action which 
underlies the electric action, so that you did not get what you «, dd 
by a re arrangement of Us plates or its parts over the batten - has 
seen two cells operated the same way, by a mere changing of the lo¬ 
cation of the plates, where von get a better result in olie case than 
in the other. Ihe use to which a battery is intended to be put has 
relation to its assembling, as just described. 

W hen speaking of a battery as being mechanically not perfected 
he mea d that at that time it was not in a commercial condition 
but could be made commercial by changing and re-arranging in 
certain wavs, as might be determined through experiment 6 he 

91 !pn e 'i' n le , ba .‘ ter - v co . uld l* much improved, and thinks so 
91 C, : em,callv Perfected and commerciallv 

Calder and Williams * W “ aWMe ° f a " this about Underhill, 

As respects the question whether Strickland had anythin* to do 
with examining the battery and passing an opinion on it In anv 

a buzzer^hiih' a bat ! er >' at the laboratory, to which was attached 
a buzzer, which was going continuously, witness does not know how- 

man v days or weeks, but it got on Strickland's nerves so that he 

could not stand it any longer, and thev had to take it out this to 

he witness’ knowledge. The object of the buzzer was to prove o 

their personal satisfaction, outside of the hands of the defendant 

eTaimeltr Were S ° me ° f Ule qUa ’ itieS ‘ here that Were 

mo 8 , aw wr j‘* an renorts of Williams and Calder at the time thev were 
made, and identified papers shown him as duplicates. All that witr 
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ness has related here about his observation of the battery, and the 
examinations of these various men, was within the knowledge of the 
defendant at the time. 

It would be impossible to state how many examinations of the 
battery and its elements witness made; he is perfectly familiar with 
the make-up from start to finish. The conclusion witness arrived 
at, independently of what was said by these gentlemen in their re¬ 
ports, he communicated to defendant, before he left Providence to 
come to Washington; defendant, was perfectly familiar with it all. 

His acquaintance with defendant in Providence extended over an 
acquaintance of four years, and during that time he knew other 
people in Providence who knew defendant, and associated 
92 with him, and never heard anything against defendant’s 
honesty, never heard it questioned or discussed. 

Replying to the Court, witness said that the battery is good for 
various purposes. One class of cell is good for general intermittent 
work, better than the cell licing used for that work now, would say 
500 per cent better. The ordinary price of an ordinary intermittent 
cell is about thirty-five cents, and witness thinks he would be perfectly 
willing to pay a dollar for the defendants. The extent of the use 
of the cells is unlimited. 

Replying to counsel, the witness said that he knew of one propo¬ 
sition made through himself to defendant bv the man who secured 
in the city of Boston the franchise to put conduits under the streets, 
for which he was afterwards paid $300,000 in cash, by the New 
England Telegraph Telephone Company, and who told witness that 
he would put $50,000 in the business, for the manufacture of flash¬ 
lights alone; that was an offer made directly through witness, and 
defendant declined it. 


On cross-examination: 

The chemical elements of the battery are perfected, and he believes, 
while it is an assumption on his part, that by certain arrangements 
and re-arrangements, and with the size of the unit set up, it can do 
wonders, but the result he cannot say, whether it would bo economical 
or not; he does not know whether it can compete with dynamos in 
heating houses. He never told Mr. Nicol that he considered the 
battery perfected to the extent of heating houses ten per cent 
93 cheaper than coal would do it. 

By Francis M. Richardson (recalled in beludf of the defendant), 
who testified as follows: 

On direct examination : 

His first experience with the defendant was through a letter that 
was written by a Mr. Webster, of Freeport, Illinois, September 1, 
1913, 

Through that letter we became excited over what he had, the 
battery or invention, and sent Professor Spear and Professor Silver- 
friend to U ashington, to see what this was, and they returned and 
pronounced it satisfactory. Then, late in November, so many people 





GEORGE S. ENGLE VS. THE UNITED STATES. 


53 


had bought stock in the enterprise‘that there was some question about 
'yiat it really was, and they desired to know about it, so we went to 
Kook fold and got Mr. C. L. Calkins; when we inquired for an elec¬ 
trician, we were sent to him as an expert, and so we employed him 
to come here. Then we went to the l niversitv of Illinois, and were 
told that Professor Coring was the man we wanted; we employed 
him to come here and examine this battery, and there were six of us, 
some from Illinois, and some from Wisconsin, who came with him 
and we saw what that test showed. As to the defendant’s having any¬ 
thing to do with employing I»ring or Calkins to make this test, U 
was a secret on our part, and no communication was given to de¬ 
fendant then, and we did not know whether we would find the de- 
fondant home when we eame here. We brought these two experts 
here for the purpose of examining this invention. When we got here 
we went to the National Hotel, and the defendant was not there, 
so Mr. Spear took us down to the factory. Defendant was 
M sitting m the office, and Spear said to him, “We have a man 
here who has come to kill vour battery, if he can,” referring 
to Calkins; Ixiring had not got here then. * Defendant said: “All 

right ' and took us into the laboratory, and said: “There arc some 
cells.” 


On our way here from Illinois Calkins said to witness: “You have 
ken stung, you will never see that that battery is worth anything”* 
so when we went into the lalnnatorv where the cells were, defendant 
said: “There are the cells, and there is the material, and you can 

till! t i /w.l h. m. - 1 *11 • A • /• I • /-i ... J _ 


- - 7 v iiunuua^ Him yuu Cull 

put up your cells, and you can kill it if you can.” Calkins did so 

put. it all together, and defendant did not touch anything; Calkins 

put them together, and saw the start of the five-hour test. At the 

end of the fi\e hours, he said: ‘We might as well go to supper now 
I to/iri i f i l il .* .1 i i i . i :c * _ 


7 -. ; ~ n/ nu mn nun , 

.cj-auso the cells are not <tea<I, an<l if I could kill it at all, 1 could 
kill it in the first hour. This was on Saturday. 


ant 


I he next evening Poring came and went down to the laboratory 
d Calkins showed him what he had done, showed him the fitmres 

lktwl ful fil 1 1 .^ A. _ L 1 1 * 1 ■» • . . _ ^ 


r — -- ; av cuviucu iiiiii lilt* figures 

he had taken from the test, his readings, and Poring wishd to see 
the inside of the cell, or plates; they took them and showed the 
negative plate, and it was a red color, and the plate came back in 
the electrolyte again, and Poring made his test, Mr. and Mrs. Nicol 
being there The Nicols were not present when Calkins made his 
test; when Poring made Ins test, Calkins was present. Outside of 
the Nicols and his party that came from the west, Calder came during 
„ the time of this test, and Normandv and Montague and the 

9o employes that were there in the factory were present, and 

other people came in on Sunday there from different States 
quite a number of people. This test was made in the open, everybody 

saw it; defendant only sat around and looked on, or sat around and 
smoked a cigar. 

Respecting the result of the test, Calkins apologized to witness for 
what he had said on the train, saying: “I have been whipped.” Wit¬ 
ness had quite a long talk with Loring, who was well satisfied, and 
witness told Loring he, witness, would expect to put in more money 
and wanted his honest opinion, and Loring gave it to him. W 7 itne*s 
thinks that Loring spoke so that anyone could hear it, that it was 
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in healing distance; witness heard it, and defendant was present on 
each occasion all the time. This was just l>efore Thanksgiving, U)V\. 

All were well pleased; we had our picture taken together over it iii 
celebration. 

(IWiik shown certain photographs, witness identified them and 
taunted out therein Loring and Calkins, the instruments that I .urine 
nought from the l niversity of Illinois, so no deception could be 
performed, and the battery that was tested.) 

Further, there was a demonstration at Freeport, Illinois, and 
' alkms came there without invitation; defendant was present am) 
made a very llorid speech in favor of the battery. 

As the result of the test by Calkins and Luring, witness and his 
party expressed themselves to defendant as to their satisfaction with 
the result ami their confidence in the hatterv. Afterwards witness 
saw the written reports of Luring and Calkins, which lie identified. 

tit! On cross-examination: 

I icing asked what he ever saw the hatterv do, witness said that lie 
saw the butteries operate, and somebody take readings for that- lliev 
pul the batteries together, etc. Witness has never got anv of his 
money hack, and docs not want any of it back; when lie went down 

to see these demonstrations, he was satisfied, upon the sworn testi- 
nionv of those men. 

fhi redirect examination: 

Some months ago he moved into a house that had a door hell and 
no battery, and so he made two cells himself, assembled them and 
he had some electrolyte that was made when defendant was there 
in a crock, and some empty cells sitting around, and he assembled the 
cells and put them together, and put them to work on the door Ml 
amt they were working when he came east. 

4 L R t pl r ,lg 1° ,h L e C ? urt * {h * witn ess further described the making of 
this battery tor the door bell, and said that it has been running since 

October, a period of tour months, and some davs the door Ml rings 
fifty times. ^ 

Bv Ada M. Buxton, who testified as follows: 

On direct examination: 

She has lived in Washington since 1899; has known defendant 
4 - 1^13: saw demonstrations of the defendant’s battery 
at the National Hotel, and afterwards at the factorv. Heard de¬ 
fendant express himself as to his belief in the battery and its ability to 
do what he claimed for it. There never was anv time that he did 
not believe; his expressions to her were alwavs that the dis- 
9, covenes which made this battery a revolution, made it possi- 

1 !. f 5 ac T p i8h unlimited work in all lines; he said 
that what he relied on for that was its peculiar qualities, the combi¬ 
nation and the action of the battery and the abilitv of the batterv 

thb tte rd hlm eXpreS8 any d ° ubt in his belief inthe efficiency of 
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t 3 mn j el t> f ° r d *ff 1 ? da "‘ then read to the jury the following: “Expert 
Test and Report by Professor Williams, under date of May, 1911 - 
reports of Professor Calder of May lo, 1911, May 19 1910 and De- 
comber 29, 1910; report of Mr. C. L. Calkins, of November 24, 1913, 
and report of Professor F. C. Loring, of November 24, 1913. ’ 

Cn-tRt-Es R- Normandy (recalled as a witness for defendant) 
who identified a letter shown him, addressed to E. B. Webster, Wash- 

by g him C " Under date of Februar - V 4 - ^ 14 . as having been signed 

By Eugene B. Webster, who testified as follows: 

His attention was attracted to defendant’s battery by Mr. Craig 
He asked Normandv to look into the battery and see if there were 
any holes in it, took Normandy to the office and introduced him. 
-Normandy did not come back and report, but witness went to the 
office because Normandy had stayed there about a week. Went to 
the office and there were a lot of people in there. He took Normandv 
o one side and said: Mr. Normandy, I want to know now, as an 
honest man and as a friend, do you find any holes in it?” because 
o« >i m 8 ? t le question I asked. Normandy replied: “No 

m \ Ir Webster, he has it; there are no holes in it.” Received 

the letter of February 4, 1914, from Normandy, as follows: 

American Elementary Electric Company, 

Office and Factory, 

108 Second Street S. W. 

Washington, D. C., Feb’ry 4th, 1914. 
“Mr. E. B. Webster, Washington, D. C. 

"Dear Sir : I am sure you will be pleased to learn of the proposed 
organization of the B.ngle Primary Batterv Company, for the' pur¬ 
pose of manufacturing the Engle Batteries with a view to placing 
hem on the market immediately for all purposes, excepting light 
heat and power and the propulsion of vehicles and vessels which 
will he left to future development. The uses to which this batterv 
can he put at present are very numerous, including signal systems 
automobiles and motor boat starting and lighting, combustion engine 
starting, portable illumination telephone, and telegraph service, 
ash light and small portable cells lor miscellaneous purposes as well 

as lor naval and military purposes, electro-chemical uses and general 
battery systems. - 

“According to Government reports in the vear 1910 more than 
ten niiMion dollars’ worth of batteries were manufactured in the 
nited ► totes, and at the rate of increase shown by previous reports, 
the market should demand nearly double that quantity at this time 
J he Fngle Battery on account of the advantages of size, weight, 
Mtal strength and other advantages is superior to anything now in 
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use and will not only find a ready market, but will open up new 
fields heretofore beyond the limitations of primary batteries. 

'‘The capitalization of the Engle Primary Battery Company sub¬ 
sidiary to the American Elementary Electric Company w’ill be upon 
the basis of $10,000,000. The present issue of stock, however, will 
be limited to the amount necessary to exchange or reimburse holders 
of State Options who desire to make the exchange, and to ifipply 
sufficient capital for a working basis. The bulk of the stock 
99 will remain in the Treasury to be sold at its value when the 
battery has established its superiority in the commercial world. 

“The basis of exchange with present subscribers will be $1,000 of 
The Engle Primary Battery Company stock for each $100 paid on 
‘A’ options and $500 for each $100 paid on ‘B’ options, the subscribers 
to retain the American Elementary Electric Company stock, $500,000 
of the stock will be issued for cash upon the basis "of $400 for each 
$100 paid; ono share of American Elementary Electric Company 
stock of the par value of $100 to go w r ith each subscription of $10(5. 
We are preparing a prospectus covering the details concerning the 
new company which will be issued at the earliest possible moment. 

“The statement herewith signed by Robert H. Williams reaffirms 
his former opinion on tests made. The experiments conducted in our 
laboratory and the statements ot disinterested electrical experts are 
sufficient to prove beyond question not only that the Engle Cell is 
superior to any other in a small measure, but in such large degree as 
to open for it an immediate and extended market. We w’ish to assure 
all those concerned that there is enough in the Engle Battery to fully 
protect their interests many times over. 

“We have reached the conclusion that it will be better for all con¬ 
cerned to commercialize the proposition on our present basis of 
marked superiority and to continue development until we have at¬ 
tained the results that will enable us to proceed with our former 
plans without opposition. from the opinions already expressed, this 
action seems to meet with general favor and we are certain that many 
can be interested now in the proposition that there were not inclined 
to assist us in the past. 

As one who has rendered us valuable assistance, we now T ask 
your hearty co-operation in the development along the proposed 
line. Any suggestion or assistance that von may render* will be 
greatly appreciated, and assuring von that it is the belief of all those 
acquainted with the Engle Cell that it contains one of the greatest 
propositions ever offered to the people and will ultimately yield to 
those interested very large profits. 

T rusting that we may hear that you are ready to enlist vour 
efforts with us to the fullest extent, and assuring von of our desire 
to assist you in every way possible consistent with sound business 
principles, we remain, 

“Yours sincerely, 

“AMERICAN ELEMENTARY 
ELECTRIC COMPANY, 

“C. R. NORMANDY, 

“Assistant Engineer . 


“Confidential to vou.” 

90 
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The statement of Williams, referred to in said letter, is as follows: 

“Providence, R. I., Jan. 31st, 1914. 
“Mr. George S. Engle, Washington, D. C. 

“Dear Sir: For your general information I wish to advise that I 
have made a test for loss of weight of metal in your battery as suV 
nutted to me on May 12th and 13th, 1911, and found the Result 
after using unusual care just as they are recorded in my report. Test 
#4 with the exception tha.t the total loss in weight was 237 64ths oz 

m place of the amounts recorded the discrepancy being due to slight 
error m computation. v 8 gni 

“We enclose herewith a sheet showing the actual weights of metal 
and containing jar before and after the load was applied showing a 

"«Thi% Per /' ent ? 2:!7 , 64 , ths oz - during the entire test. g 
I Ins loss of weight includes all. loss of weight in the metal as 
weighed and no deduction has lieen made for the possihlitv of sand or 
oilier foreign matter having l>een dropped off 

F«2wT; i,er b -]'- VeS -l?* tl,e V sc / igurcs wiu « violation of the 
J araday aw as it is written. I do not believe that an exception of 

the P araday law necessarily involves a violation of the law of con- 

Wt«r ,0 #i° f C " ergy- ], , ls ’ however > '«y Itelief that in the case of vour 
battery there is some other factor which will compensate in sufficient 

CX <?aw lo preserve the law of conservation of energy. 

, instruments used in this test were within a reasonable degree 
correct, although they were not calibrated for this individual test 

,° s ! u " up -’ ,', n l ? tate that in my opinion this battery, from tiie 
results shown m the above test, proves to be an excellent battery for 

use on closed circuits and where extra heavy loads are to be 
101 placed on a battery, and it further is proven by the above test 
to excel any primary battery which is now on the market and 
used commercially in that all commercial batteries familiar to the 
wnter show a consumption of metal in accordance with Faraday’s 

raspert Can l>C ° f ftny fUrtl '° r assis,ancc t0 y°« kindly advise in what 
“Yours very truly, 

“ROBERT II. WILLIAMS. 

Mr. Williams is one of the best known Consulting Electrical 
engineers in the U. S., copies of his detailed report from which 
above deductions were made can be obtained bv annlication tn n« 

“AMERICAN ELEMENTARY ELECTRIC^OMPANY 

“108 2nd Street , S. IF.. 

Washington, D. C., 

102 By Georcie S. Engle, who testified as follows: 

On direct examination: 

He is the defendant, and seventy-two years old in May coming. 
His occupation has been for forty years the practice of law, and for 
8—3208a 
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rest, occasionally, evenings, inventions, numerous inventions. Wa3 
admitted to the bar at Ann Arbor, Michigan; continued to practice 
law for about forty years. His attention was first attracted to the 
study of electricity in Chicago, about 1885, before he went to Provi¬ 
dence, Rhode Island, in 1900. First conceived the idea of the in¬ 
vention in question here in connection with his study of heat for 
some two years; that was in 1905, when he thoroughly commenced 
on electricity, while he was at Providence, but he had been engaged 
in that some time before that, at different times, but not exclusively. 
He had invented a heat, which was equal to electricity; concluded 
to let his heat lie idle; figured that electricity would probably reach 
the same heat, and knowing it would reach the same heat, it would 
be used cheaper than using coal, in losing ninety-three per cent of 
the carbon in coal. That impressed him, that he had better try some¬ 
thing in experiments with electricity, to see.if he could change the 
system adopted by the hooks and in the field. He started in ex¬ 
clusively in 1905, abandoning his law practice, and confining him¬ 
self exclusively to this other work. 

Commenced experimenting with all kinds of primary hat- 

103 teries, and particularly with thermo-batteries, where you use 
heat. Found the internal resistance in primary batteries so 

great that they could not he made commercially for any large pur¬ 
poses. Worked about two years on removing the internal resistance. 

After that was accomplished, he knew the field was open for any 
power or any light that was wanted, that it was unlimited. Then 
the question came for economy in different cells. Experimented 
some with an electric iron, with platinum, with almost every kind 
of metal that he could get. Would say that lie made 50,000 experi¬ 
ments, before he perfected the battery in 1912. Sat many a day, and 
two nights and two days, without retiring, watching to get the law 
of cause and effect. Finally, the internal resistance being removed, 
he then attacked the capillarity, that is, the accumulation of carbo¬ 
nates of soda in his battery, and the accumulation of zinc forming 
at the point on the plate where they came in contact with the air, 
and would make salts that were insoluble, which would fall into the 
electrolyte, which was a liquid, and by the activity of the current he 
driven into the [>ores of the negative plate, and thereby lessen the 
electro-motive force of the batterv. Removed the capillarity bv sub- 
mersing the plate away from the air, away from the electrolyte, so 
no air could touch them, as he became convinced by experiment 
that it was contact with oxygen that made the carbons, and put 
them out of the way, about which Edison came out with a notice 
recently and said he finds it the thing to do. Then proceeded to 
prevent polarization, as it shows in Faraday, as well as in 

104 thirty more authors, that polarization is fatal to any battery 
that has one electrolyte. If vou put in two electrolytes and 

encase one cell in another cell, with the inside cell perforated so 
that liquid cannot pass through it, hut gases may, then you obviate 
the difficulty of polarization. The polarization in his battery is a 
hydrogen film forming over the surface of the negative plate, prevent¬ 
ing the action of gases, which kills anv battery wherever they have it. 
Arranged to remove polarization entirely with only one electrolyte, 
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contradicting the books and all previous statements on polarization. 
Internal resistance being substantially reduced to one-fortieth of an 
ohm. instead of one entire ohm, the capillarity being removed, and 
he polarization being prevented most thoroughly in a single electro- 
, te, contradicting the books, then there was recuperation. He ac¬ 
complished that along towards one of the last things, full reeupera- 
•on of a battery after it has done its day’s work, that is coming hack 
o w leie it started; when the elements are not exhausted, so long as 
lore are elements m it, it will come back, recuperate in that wav, 
> l,< that ?«» not mean perpetual motion, by saying you have full 
real iteration. Then he watched and determined about the economy. 

Kef erring to the point in his work at which it had been testified 
that he had become discouraged, he got out of money and became 
discouraged; picked up a periodical in which Professor Loeb had 
an article in which he spoke of a battery that he prophesied would 
come, he simply said that it would require long and laborious work, 
but that he who stuck at it would be liound to get it, a bat- 
10o terv that would throw off and take on, throw’ off and take on, 
and he used the old Virginia Reel in the United States as 
a comparison, changing partners and going down the line, throw- 
mg off and taking on. That gave him some encouragement, and 
lie went and talked with Mr. Brouwer, who volunteered to help him* 
this was in 1910. 

At or about this time Professor A\ illiams came to his home and 
asked if he would permit him, Williams, to make a te*t of the bat¬ 
tery, he was requested to make a test of it; he said: “Most assuredly, 
sir, test it to suit yourself”, and Williams made a test; he was aided 
bv Mr. Snow, an electrician from Chicago, and Mr. Brouwer and 
Professor Calder, and he made the report heretofore read. Calder 
made several rei>orts. Professor Williams also made another report 
in w hich he said, 

“It is very easy to see how in the future the power of the bat¬ 
teries can be increased and the cost decreased so that the cells can 
be used to furnish light, heat and power for commercial purposes.” 

At the time these reports were made he, defendant, knew their con¬ 
tents. 

Tic came to Washington in Octol>er, 1912, to file his patent claims, 
and then came down to stay and organize a corporation in the latter 
part of December, 1912. 

As to claiming that this battery was perfected, he claimed that 
the elements were perfected, that is, what the battery is, not what 
box you put it into, that the chemical elements were perfected; 
wh^n he says his battery, he means the invention, or the chemicals 
and elements, not what box vou put it into as a container. When 
he came to Washington in December, 1912, he knew, just as well 
as he knows today, that the battery can produce light, heat and 
|K>wer with economy. 

100 First met Mr. and Mrs. Nicol in August, 1913, at the Na¬ 
tional Hotel. At that time was not trying to put the battery’ 
on the market, was simple showing the people what he had bv dem¬ 
onstrations, comparing it with any other known primary batten* 
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in the world. Was about organizing at that time, had probably 
organized, and was simply exhibiting this invention to let them 
know what he had. Took over an existing corporation and changed 
its name to American Elementary Electric Company. 

At the time he met Mr. and Mrs. Nicol, although he had gone 
thus far in the direction of organization, he was not putting the bat¬ 
tery on the market, or undertaking to sell any stock, never sold a 
dollar’s worth or undertook to do so in his life. They came up there, 
came around and met people and examined the battery, and asked 
all about it, and Mrs. Nicol said: “You have a very wonderful bat- 
tery there, haven’t you?” He replied: “I think so”. “Well”, she 
said, “we may invest in it; we are sending away for a man with 
electrical knowledge, who will come here, and we will act on his 
opinion, whatever he says.” The man came and they introduced 
defendant to him, and after he looked over things and satisfied 
himself, he came back with them and said: “You have a wonderful 
invention, and if I had the means I would invest myself, but I 
have not the means to invest.” 

As to whether at that time or at any time he said to either Mr. 
or Mrs. Nicol that the battery was perfected so it would pro- 

107 duce heat, light and power, in competition with dynamos, 
he told them the elements of the battery were perfected in 

March, 1912, and so he was ready to put it on the market; that 
before that Mr. Calder and Mr. Brouwer and Mr. Burwell, a school 
principal, urged him to put it on the market, and he told them he 
would not organize a corporation to put it on the market until he 
had perfected the elements so it would work in harmony without 
depositing on the plates and that was not done until March, 1912. 
Mr. and Mrs. Nicol made their first investment in the battery some 
time in September, down at the factory, where Mr. Craig made the 
dealing; he did not make any dealing with them; he did not tell 
them or either of them that whatever Craig said about the battery 
he would stand for, or they might accept as coming from him, no 
such thing at all, hut simply told them that they would do their 
business with Craig localise he was the business manager, nothing 
about the chemicals or merits or demerits of the battery. The Nicols 
were present when the test was made by Professor Loring and Mr. 
Calkins. Defendant read the Loring and Calkins reports at the 
time they were made, and noticed in these reports the following 
statements: 

Bv Mr. Calkins: “I realize that at present there are mechanical 
defects which introduce mere resistance internal to the absolute 
internal resistance, and when this is corrected it will lower the inter¬ 
nal resistance to the point below that given in column 0 per negative 
plate, as given in size above. This cell is not a type cell, hut a 
crude form given us for elementary tests”; 

108 “In conclusion I wish to state that in my opinion this 
primary cell, in its crude form as given to me, is far superior 

to any other primary cell on the market, but at the present it remains 
to be found by experiment whether we can apply the cell to heavy 
work”: 


% 
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By Professor Loring: ‘‘In conclusion, I wish to state that the bat¬ 
teries used in the test were built in the factory in my presence and 

the^artf pres ’ nt , st ® te . of development, Observatio/also revealed 

In kIk 1 / ™ uch study mg and experimentation was being carried 
y the technical corps, with the idea of perfecting the battery 
for various industrial purposes ; . 6 y 

Fn V k ?, Ulte evident ’ even considering this early stage, that the 
Engle battery can enter into and excel in competition along many 
different industrial lines, with the most improved primary batteries 
on the market today, and in connection with the recently improved 
nitrogen filled Tungsten incandescent lamps, it is impossible to 
conceive of the economic and industrial changes that will take place ” 
Between the dates of these reports and January 17, 1904 he made 
no representations to either of the Nicols of what kind isoTveT as 
to the condition or accomplishment of the batterv, not a word The 
.Nicols advanced no money to any person for any purpose other than 
as stated in their contract. When he received the check of January 
1 1 , 1914, his state of mind in respect of believing or not believing 
in the efficacy and efficiency of the battery as reported by 
109 him was that he believed it, and never will disbelieve it, and 
will establish it later on, he knew that all the time, and that 
£ th ® rea f on he gave Professor Loring the secret overthrowing the 
r araday law. He did not receive the check with the thought of 
applying it to his own use, or of defrauding these ( >eople in any wav 
that check went to the promotion fund for promoting the business,’ 
getting factories built and protecting the stockholders 

Referring to the testimony of Richardson that when out in Illinois 
in speaking of the tests bv the Bureau of Standards, he stated, among 
other things, that the cells in the batteries supplied to the Bureau 
for the test were rubber, he made that statement because he never 
knew until yesterday to the contrary; yesterday was the first time he 
knew that tliev had used lead glass cells; he asked Klock about it 
yesterday, und lie, Klock, said that they paw the rubber cells which 
the defendant had given an emplove for the purpose of the test hut 
(fiat lie, Klock. and Normandy discussed it, and finally decided to 
use the glass cells, and he never knew until vesterday that they had 

not used the rubber cells that he had had taken up there for the 
purpose. 

Outside of the paper heretofore read in evidence as Exhibit Nor¬ 
mandy No. 1, under the head: “Inventor’s Statement”, etc., outside 
of that written matter, he gave no instructions or directions whatever 
to Normandy or Montague respecting what either should say about 
his invention, and the claims that he made, or would make, under 
it; told them to see for themselves, to examine the batterv 
110 test the vitality of it, and examine for themselves, as they 
were electricians. J 

On account of his invention four patents have been issued, allowed 
hut not issued; they have not been issued on account of a contest 
that his employes have made, claiming that they own it; the patents 
have been passed on and allowed, but their issue has been held up 
on account of these interferences. v ' 
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On cross-examination: 

As to whether, when he was demonstrating his battery at the 
National Hotel, he had a stenographer there to report his statement, 
he did not. but a body of twenty-one electrical engineers came in 
and brought their own stenographer; they wanted him to give them 
a lecture on new electricity, which he did, and they had a stenog¬ 
rapher to take it down. lie saw it afterwards, and it was substan¬ 
tially correct, simply some technical errors in it. 

Respecting the issuance of the pamphlet called, “A Revolution 
in Electricity”, he made some suggestions to the business manager, 
Craig, and everybody did, evervbody in his employ, Normandy and 
Montague, and Mr. Cuancey Richardson, of Washington, and an¬ 
other, a man from Texas, and the pamphlet was issued, hut not 
exactly as he dictated it; he discovered when he got back from New 
York that the pamphlet was put in circulation. That was some 
time in October or November, 1918. and it continued in circulation 
until after the test of the Bureau of Standards; he never 

111 repudiated the pamphlet, hut called Craig’s attention to some 
of the errors in it. and he said he would have it changed. 

The statements in the pamphlet that the battery was perfected, and 
being daily tested and demonstrated refer to the vitality of the hat- 
try, to show the vitality of the batterv. He knew that the pamphlet 
contained, among other things, the following: 

‘‘It has l>een developed that at the present time, with the dynamic 
current, the cost of heating the house would l>e sixteen times greater 
than bv use of coal, but now we put our figures of the cost of heating 
with this manner of generating the current at one tenth the price 
of coal.” 

When talking with Mr. Richardson at Freeport. Illinois, he 
thought the rubber cells had been used, for he told Rosa that is 
what we would use, the same as when demonstrating the battery, 
when we wanted to make a test: he certainly thought the rubber 
cells had been used, for he had them taken upstairs before he quit 
the business; he unit when he saw who they had to make the test, 
instead of Rosa himself, who had agreed to come; he was not satis¬ 
fied with Arrnew, did not want him, and the defendant went away, 
supposing thov were using hard rubber batteries, and if he had 
known that they were using the glass batteries, he would have 
stopped it; you can never do anything with glass batteries much, 
because the electrolyte will, in three weeks, eat off a large portion 
of that glass, and your electrolyte laconics charged with silicate, 
and therefore the battery would grow less and less all the time.* He 
told Richardson that it was his low grade, as he told Rosa, that he 
had given them a low grade batterv to make the test with. TTe re- 
• garded these new rubber cells as l>eing third grade cells, be- 

112 cause they were the first ones he invented: then he com¬ 
menced improving and invented higher grades. The virtue 

of his invention lies in the elements inside, the contents of the bat¬ 
tery; it does not make any difference what box you put it in, except 
you want a pure box, what you call a receptacle or container, but 
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the elements are perfect. He has not a fourth grade battery, but 
he has apparatus now in the Patent Office for increasing from 500 
to 1,000 per cent the battery, its power and efficiency, but he does 
not show that. 

He considers the third grade battery better than the first; the sec- 
ond grade is a slightly different 'battery, on which patents are 
allowed, but not issued, it has some additions to the chemicals. The 
first grade battery is zinc, properly alloyed; the negative plate is a 
double copper oxide with metallic mixed with it like the form of 
shavings, copper shavings, so as to make a pure metallic, fine par¬ 
ticles of pure metal so as to make your plate so it will stand for years, 
after you have cured it, while if you take the precipitant that Edison 
uses, it gets mushy in a ten day run; so he put the metallic elements 
into the black oxide of copper and the cuprous oxide of copper in it, 
so as to have the two oxides, and then in curing them mingle to¬ 
gether. In this test he supposed the hard rubber had been used, 
the first grade. In referring to bis statement when talking to Rich¬ 
ardson, be thinks there was a mistake as to the words, third and 
first: it was the low grade, the first grade invention; in the test bv 
the Bureau of Standards he wanted the low grade invention used; 
he told Rosa why; he did not want any test by the Government; he 
did not want records in the government office, where they could be 
seen, be did not want the Standard Oil Company or the American 
Storage Batterv Company, or Edison, to know what he had got. He 
did not go to Ro«a with Congressman Smith and ask him to make a 
test, did not think of such a thing; he wanted to know why Rosa 
was attacking bis invention, without knowing anything about it; 
be absolutelv denies that he asked Rosa to make a test; Rosa was the 
one who asked for a test. Tie finally agreed to the test, saying that 
be would let Rosa make a test with the batteries of the same grade 
be was demonstrating with from dav to dav, meaning the low grade 
battery, which shows just as high vitality; he told Rosa it was indis¬ 
creet at that time to test the batterv that would accomplish the most, 
because if be would show that, it would wine him off the face of the 
earth; the l>est battery was reserved until he got his business estab¬ 
lished. 

113 Respecting his interview with Dr. Rosa, the defendant 
testified as follows: 

“I called on Rosa at his office in the Bureau of Standards build¬ 
ing, to know what he meant by sending out false statements in 
regard to the inventor and his invention. T was introduced to Rosa 
by Congressman Smith from Michigan, when Rosa at once addressed 
me in the following manner, to wit: ‘Now sir, suppose T take a toy 
bank and nut ten silver dollars in it and you see me do it, and then 
I tell you T can take out a million, what would vou say of me?’ 

“I replied: T think you would be a candidate for the lunatic 
asvlum and should be discharged from office at once.’ Then he 
asked me to answer a question, which I rose to do, and as I was an¬ 
swering him effectivelv, he interrupted me in a boisterous manner, 
whereupon T requested him to have the civility of a Sioux Indian 
and keep quiet while I was talking until I got through. 
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lie then asked me for the privilege to make a test of my inven¬ 
tion, I replied: ‘I don’t care to have you make any test unless you 
do it personally and not officially, as the Organic Act creating a 
Bureau, makes it no part of your duties officially and I will not per¬ 
mit any records to be in the Government office, where the great inter¬ 
ns can see them,’ and I related to him how the great interests were 
fighting me to make me sell my invention to them, or disclose what 
I had, and that I told them 1 would not do it, l>ecause I did not want 
any of them to know about its highest merits in overthrowing the 
Faraday rule, until the people got a foothold, the factories going, 
and the business established, then I was willing to come out with it, 
and show them the highest merits, but not before, as T state 
114 in the leaflet entitled ‘A Revolution in Electricity/ That 
the highest .merits will not he shown until I get the business 
running and established, when I will come out with the light, heat 
and power. The great interests would sweep me off* the face of the 
earth if I came out with that before. 


“Mr. Rosa, then said to me: ‘Look at the millions of dollars it will 
give you if I give you a certificate that it will overthrow the Faradav 
law?’ J 


“1 replied: ‘1 would burn up such a certificate if it were given. I 
don’t want any such evidence to he published at this time, it would 
be very indiscreet to do so.’ 

“1 asked Rosa why he wanted to make a test. lie replied that 
he had inquiries from people al>out the invention and that was the 
reason he wanted to make the test, so that he could truthfully reply. 
1 then asked: ‘Why haven’t you called on me and learned about the 
invention?’ lie did not answer. T said: ‘What you want is to answer 
and show the revolution in electricity to the people.’ 

“I then said to him: ‘I will let you test just such a battery as T am 
using every day for demonstration, with hard rubl>er cells, to show 
its vitality of the elements, the strength and velocity of the current, 
the removal substantially of the internal resistance, so that you may 
set up any number of cells connected in series and get any power 
desired, the removal of capillarity common to all batteries, the pre¬ 
vention of polarization, the full recuperation after doing a day’s 
work, which power no other battery in the world possesses.’ 

“Rosa replied that would be sufficient. I told him that I 
115 would give him a key to the upper rooms where the hard 
rubber cell would l>e placed into which we would place the 
elements, and then he could answer his inquiries intelligently, but 
I would not furnish him a battery to test for the overthrow of the 
Faraday law r . He said he would lie pleased to accept my proposi¬ 
tion and asked to know how soon he could make the test personally, 
not officiallv. After about three months, he called me on the phone 
and wanted to know' how' soon I would be ready for him to come 
down. I replied as soon as I could fix up the battery for him, that 
I could not tell him any day certain. 

“I fixed up the room anil had the hard rubber cells carried up 
there. When I came in next morning, who should I find in this 
room, but this man Agnew, and a friend of his, w ith a black box get- 
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ting ready to make a test. I was about to order him out when Kloek 
and Craig made a terrible to-do about it and claimed that T would 
injure the business by throwing him out. So I left the room and 

11C with if* ’ K °° k " nd Cra,ft 1 would have n °thing to do 

He never sold a dollar’s worth of stock personally it is 
true that in the option contract the subscriber received a hundred 
dollars worth of stock in the American Elementary Electric Com- 

lx0 j, ef t and ll e °! ltenti T is • that he has an invention that 
d /‘ , t r id I '' ll do in * he Pireulars, has not the slightest 
,, - dou . , ab ? ut , tha ,las made a statement as to what his belief 
< is right in the literature, that he could do these things: in 
other words, he claims what is stated in the indictment that 
this invention will do these things; he does not deny that he made 
these statements in regard to the invention, and he'states it today 
without fear of contradiction by anyone, he knows what he has got! 

On redirect examination: 

Referring to the contest between his former employes and himself 
as to who is the inventor of the battery, the controversy was first 
started in the latter part of 1912; he started proceedings in equity hi 
the latter part of 1912, and that suit was pending for some months 
and finally went to the Court of Appeals, which decided that the 
place to fight this out was in the Patent Office; in the meanwhile 
his interference had been started in the Patent Office automatically 
bv filing of the conflicting claims, and that interference is still pend¬ 
ing undetermined, and until it is determined nobodv can use this 
invention. 

Referring to the portion of the pamphlet, “A Revolution in Elec- 
^ ^ y speaking of the cost of heating a house with a dynamic cur- 
rei <^u n( * ? oa *’ ent * re paragraph is as follows: 

ir T1 ly thing for you to do is to come and examine it for your¬ 
self. W hile I have worked twelve years on it, we will trv to impart 
to you its principles and actions in less time. The internal resist¬ 
ance having been removed, the power to be produced is unlimited 
ranging from the flashlight up to that which takes the place of the 
locomotive for the standard gauge railroad. As Mr. Faraday savs 
in his writings. When the time comes that you do not have 
118 to use an outside power to produce current, then houses may 
be heated cheaper than by the use of coal/ It has been devel¬ 
oped that at the present time, with dynamic current, the cost of heat¬ 
ing a house would he sixteen times greater than by the use of coal 
but now- w;e put our figures of the cost of heating with this manner 
of generating the current at one tenth of the price of coal.” 

He did not ever sav to anybody that he had demonstrated the 
things mentioned in his statement about the invention, that he had 
ever produced heat, light and power under such conditions. He did 
not at any time make any of the statements set forth in the indictment 
9—3208a 
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to either Mr. or Mrs. Nieol. There is no question in his mind about 
it at all that the invention which he calls his battery will do these 
things, has never had any question about it, not a particle. Mr. and 
Mrs. Nicol were not present the evening he delivered the lecture to 
the engineers, that was a special meeting arranged for the engineers; 
the paper about which he was interrogated purports to Ik? a transcript 
of the stenographic notes taken at the time he was addressing the 
engineers. 

As to whether at anv time, in anv manner, or under anv circum- 
stances, he did anything in the way of preventing the fullest in¬ 
spection of the battery bv the public at large or anybody that chose 
to come and look at it, he invited them to examine it, or have their 
experts examine it in every respect, and pass upon it; he does not 
include in that the secret formula; he did not communicate that 
secret formula to anybody hut Professor Loring; he trusted 
1 lit Loring to fix up the battery to overcome the Faraday law; that 
was after the Rosa test, and with that exception he commu¬ 
nicated the secret formula to nobody, except perhaps Brouwer. 

And thereupon the government, further to maintain the issues 
on its part joined, gave evidence in rebuttal as follows: 

Bv Charles R. Normandy, who testified as follows: 

« 

On direct examination: 

The rubber cells in use l>efore the Bureau of Standards test had 
l>een abandoned for three months before that. Defendant knew this, 
for the reason that he claimed the sulphur was coming from the 
rubber and interfering with the action of the battery, and that we 
lined them with metal to avoid that, and that made that rather small 
for the elements, and so we abandoned them and made wooden boxes 
large enough to hold a metal lining that would contain the metal 
elements properly, and that was used in the demonstration battery 
at the factory, instead of the rubber battery. After that we used 
glass, because the wood was unsatisfactory; the defendant provided 
the glass. Witness never heard of any first, second, and third grades 
of batteries, while he was there. 

On cross-examination: 

He is a party litigant against the American Elementary Electric 
Company and defendant in one case for a receiver. He is not en¬ 
deavoring to get the battery away from defendant, is 
120 simply trying to protect those who have their money in it; 

has not been in collaboration with persons who have endeav¬ 
ored to get the battery away from the defendant. He attended a 
meeting on August 15, 1915, of stockholders in this enterprise, with 
a view to enlarging the number of complainants in the original suit, 
in order that an injunction might be obtained to acquire control 
of the battery, getting it away from defendant; the purpose of 







GEORGE S. ENGLE V£. THE UNITED STATES. 67 

the meeting was to start a suit for a receiver, or to confer with the 
other stockholders in regard to it; he was invited to that meeting, 

u u V U T d out t0 be for that P ur Pose. At that meeting he said 
that he had a very complete record of tests and the work accomplished 

at the factory; he did say that this batterv, from his experience, 
was the best of all primary batteries, and of very great value. 

And there the government rested. 

And the foregoing is the substance of all the testimony given at 
the trial bearing upon the exceptions taken by the defendant and 
herein set forth. 

And before the jury retired to consider of its verdict, the defendant, 
by his counsel, requested the Court to grant each of the following 
prayers for instructions to the jury, namely: 

1 . 

You are instructed that, in order to find the defendant 
121 guilty, you must find from the evidence, First. That the de¬ 
fendant made the representations, or one of them, as in the 
indictment alleged, to the certain John A. Nicol and Mary B. 
Nicol, therein mentioned, or either of them: Secondlv, That he made 
the said representations, or one of them, knowing 1 the same to be 
false, or not believing the same to be true; and Thirdly, that he 
so made such representations, or one of them, with intent to defraud 
the said persons, or either of them; and before vou can find the de¬ 
fendant guilty vou must find each of the said* three matters to be 
established by the evidence to your satisfaction beyond a reasonable 
doubt. 

2 

You are instructed that, in order to find the defendant guilty, 
you must find from the evidence, beyond a reasonable doubt, either 
that he knew to be false, or did not believe to be true, any represen¬ 
tations, or representation, that you may find to have been made bv 
him , as alleged in the indictment. 

♦ 3. 

You are instructed that, in order to find the defendant guilty, you 
mils find from the evidence, beyond a reasonable doubt, that any 
representations, or representation, that you may find to have been 
made by him, as alleged in the indictment, he so made with intent 
to defraud the said John A. Nicol and Mary B. Nicol, or either of 
them; and, accordingly, that, although you may find from the 
122 evidence that the defendant so made such representations, or 
representation, he yet did not make the same with intent to 
defraud the said parties, or either of them, you must find the defend¬ 
ant not guiltv. 

4. 

You are instructed that, in order to find the defendant guilty in 
respect of any representation which you may, as aforesaid, find him 
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to have made, you must find that the same was a representation of 
matter of fact, past or present, and not merely of opinion, or of specu¬ 
lation, or of matter expected to be effected or accomplished in the 
future, and that, unless you so find, your verdict must be not guilty. 

o. 

You are instructed that whether any representation which you 
may find to have been made by the defendant, as aforesaid, was so 
made as a matter of fact, or of opinion, or speculation, or matter 
expected to be effected or accomplished in the future, as aforesaid, is 
for you to determine from the. evidence, and that unless you find 
from the evidence, beyond a reasonable doubt, that any such repre¬ 
sentation was of matter of fact, as aforesaid, your verdict must be 
not guilty. 

6 . 

You are instructed that, in order to find the defendant guilty, 
you must find from the evidence, beyond a reasonable doubt,' 

123 that in delivering to the defendant the certain check in the 
indictment described, the said John A. Nicol and Mary B. 

Nicol so delivered the same, relying upon, believing to be true, and 
being deceived by, some representation alleged in the indictment, and 
found by you to have been made to them, or either of them, by the 
defendant, as aforesaid, and that unless you so find your verdict must 
be not guilty. 

7. 

^ ou are instructed that the defendant is presumed to be innocent 
until his guilt is established by the evidence, to your satisfaction, 
beyond a reasonable doubt, and that the presumption of his innocence 
attends him throughout and until vou shall have reached vour 
verdict. 

Of the said prayers the Court granted the first, the fourth, as 
qualified by the Court's charge to the jury, the fifth, sixth and 
seventh, and refused to grant the second and the third, and to the 
action of the Court in so refusing to grant the saute and each of them 
the defendant, by his counsel, excepted, and the Court noted the same 
in its minutes. 

And thereupon the Court, of its own motion, charged the jury as 
follows: 

Gentlemen of the Jury, the defendant in this case, George S. 
Engle, stands indicted under six counts, each count charging him 
with the crime of false.pretenses, in different terms. As the 

124 case has developed from the testimony, it appears that these 
six counts simply state the same offense in different language, 

indictments ought to be drawn in that way to meet a possible differ¬ 
ence in the testimony. 

The government has withdrawn from your consideration the first 
and last four counts, leaving the only count that will be for your 
consideration the second count. 
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w of the Govern P 1, ; nt ln do >ng this has nothing to do 
«ndJ h .hl^ ° r ,nno f,T e of the defendant. I explain thisfeeause 
™ l ,i, b . y°" " ,11 t* * ,ven the entire indietment, but you will 

onlv-have to confine your attention to the second count 

the second count, in effect, charges that the defendant made 
certain representations which are alleged to have been false There 
are a number of these representations set forth in this count. The 
Got eminent, a 'V ,in< hj rstood ,he opening argument of counsel for 

s,ands . u P on Practically two statements that are 
alleged to have been made by the defendant, and which are alleged 
to have been knowingly false. As Mr. Davis has stated to you it is 
the layv that if the defendant made any one material false misreDre- 
sentation upon which these complainants, the complaining witness 
parted with their money, it would be sufficient upon which the dl- 

doe» a n n n t nl,ght in ? nvicted / The fact ‘hat ‘here are a number alleged 
does not mean that more than one is necessary to be proved 8 

are^5a e ted 0 inXla n S°aS WhiCh "" reHed Up ° n by the Comment 

“■That the said George S. Engle, the defendant, falsely pretended 
and represented to the said John A. Nicol and Mary B. Nicol that a 
certain electric battery known as and called the* Engle Primary 
Battery, was a perfected battery which could commercially compete 
19 - p U , h . d ynamos producing and furnishing stationary power 

12o light and heat; that the said Engle Primary' Battery was 

cheaper to operate than any other known electric battery.” 

Also that the said Engle Primary Battery was self-regeneratim? 
and would recuperate when the said battery was at rest 4nd 

t , he ..^. id Engle Primary Battery was capable of heating 
a d lighting buildings, at a cost of approximately one-tenth of the 
cost of heating and lighting the same with coal and other fuel in use 
at the current prices of such fuel. > 

These statements are alleged to have been made by the defendant 
to hese complaining witnesses. They are alleged in this count of the 
indictment to have been false. It is also alleged that the defendant 
knew that they were false when he made them. And it is alleged 
that relying upon these statements, the prosecuting witnesses gave^in 
a check for $500, which is described on the third page of this count 
n* j U ' dlC ' mei 2h al V w ^ 1( *h ^e evidence shows was subsequently 
W ablc te him. * ° e ° rgC S> EnKle ' the < he< k I'eing made 

• there has been a great deal of testimony taken in this case 

gentlemen, the issue which you are to solve bv‘your verdict while 

K**j, ’ } no | as to he contained in the palm of Mr 

Days hand, is still within very narrow limit*. We have had a great 
deal of testimony as to this battery; some positive testimony and S 
opinion testimony presented by documents, which were admiSble 

J* 1 ®, 1 ? 06 ’ ^ order ta de ternnne the defendant’s good faith in re- 
gard to the efficiency of the battery. 

o \ thl i! k .u ve a?? eli f ninate from your consideration the question 
as to whether this primary battery is an ordinarily good primary 
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battery. It apparently would appear from the testimony that 
126 it is an ordinarily good primary battery, adapted for such pur- 

F oses as primary batteries are shown to be used for. If that 
the defendant is alleged to have stated there would be very 
little to the case. The statements that are claimed to be false, arc, 
as I sav, that the perfected battery would accomplish certain remits, 
and evidence has been produced before you tending to show that the 
batteries of the defendant would not accomplish such results. 

The first question which should address itself to your attention is, 
did the defendant make to the two prosecuting witnesses the two state¬ 
ments. or the statements which I have read to you as relied upon by 
the Government? Mr. Nicol and Mrs. Nicol both testified positively 
that on numerous occasions the defendant made to them the state¬ 
ments which are relied upon by the Government in this second count 
of the indictment. The Defendant denies that if they were made 
at all they were made by his business manager or by some other 
person. That is the first question for you to decide, whether the 
statements were made—because, of course, if they were not made 
by the defendant or under his authority or direction, the defendant 
is not responsible for them. As I sav/that is the first issue. 

The second question that will address itself to your minds, if the 
statements were made, is were they false at the time they were made? 
In other words, would this cell, this electrical battery which was in¬ 
vented by the defendant, produce the results which are stated to have 
been capable of l>eing produced by these two statements which are in 
this count? That is the second matter for your consideration. 

The third is, did the defendant know that they were false 
127 at the time he made them. And the fourth is, did the com¬ 
plaining witnesses, Mr. Nicol and his wife, part with their 
money or their check, which represented money, relying upon those 
statements? 

Those four questions are those to which you should address your 
careful consideration. They are all questions of fact, and all mat¬ 
ters particularly within your jurisdiction and for your determination. 
The law in regard to them is embodied in certain instructions, which 
is substantially as I have stated. 

(Reading from instructions asked for by the Defendant:) 

“You are instructed that, in order to find the defendant guilty, 
you must find from the evidence, First, That the defendant made the 
representations, or one of them, as in the indictment alleged, to the 
certain John A. Nicol and Mary R. Nicol, therein mentioned, or either 
of them; Secondly, That he made the said representations, or one of 
them, knowing the same to be false, or not believing the same to be 
true; and. Thirdly, That he so made such representations, or one of 
them, with intent to defraud the said persons, or either of them; and 
before you can find the defendant guilty you must find each of the 
said three matters to be established by the evidence to your satis¬ 
faction beyond a reasonable doubt. 


“You are instructed that, in order to find the defendant guilty, 
in respect of any representation which you may, as aforesaid, find 
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him to have made, you must find that the same was a representation 
of matter of fact, past or present, and not merely of opinion, or of 
speculation, or ot matter expected to he effected or accomplished in 
tlie future, and that, unless you so find, vour verdict- must be not 
guilty.” 

1*28 As to what is the legal definition of a matter of fact, past or 

present, as stated in this instruction, 1 give vou the following 
instruction: b 

If you find that the defendant's statements, taken in the ordinary 
meaning and acceptation, and as they would naturally be understood 
by persons of average intelligence were that he had a perfected battery 
or invention which possessed certain qualities or capabilities, as for 
example, that it could commercially compete with dynamos in pro¬ 
ducing heat light and power, or that it was capable of heating and 
lighting buildings at approximately one-tenth of the cost of heating 
and lighting the same with coal and other fuel, and that defendant 
thereby intended to represent these qualities or capabilities as existing 
qualities or capabilities of his battery or invention, then they should 
he deemed statements or representations of matters of fact/and not 
merely of opinion or speculation, or of matters expected to be effected 
or accomplished in the future. 

The distinction may be a little obscure to the noil-technical mind, 
hut at the risk of taking a little more of your time than I intended 
I will explain that definition a little further. If a man saws “f 
have a machine which will do this and that,” while the doing of this 
or that is a future thing to be done, the statement that he has the 
machine that will do it is a statement of a fact and it comes within 
the definition of the statement of facts upon which false pretense 
must he predicated; but if a man says “I have a machine which I am 
going to make which will accomplish this or that,” then it is some¬ 
thing that he promises for the future, and under the law cannot l>e 
taken as a statement of fact as a basis for a charge of false pretense. 

Now in this case, if a man says “I have a perfected machine 
l*2b that will accomplish this or that,” that is a statement of fact. 

By a machine of course I mean an invention or a battery or 
whatever term he may use. 

Now, the next instruction is one that tells you in substance that you 
are to decide upon that question. I give you the definition and you 
are to apply it to the facts in this case. 

“You are instructed that whether any representation which you 
may find to have been made by the defendant, as aforesaid, was so 
made as a matter of fact, or of opinion, or speculation, or matter 
expected to be effected or accomplished in the future, as aforesaid, is 
for you to determine from the evidence, and that unless you find 
from the evidence, beyond a reasonable doubt, that any such repre¬ 
sentation was of matter of fact, as aforesaid, vour verdict must be not 
guilty.” 

“You are instructed that, in order to find the defendant guilty, 
you must find from the evidence, beyond a reasonable doubt, that in 
delivering to the defendant the certain check in the indictment de¬ 
scribed, the said John A. Nicol and Mary B. Nicol, so delivered the 
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same, relying upon, believing to be true, and being deceived by, some 
representation alleged in the indictment, and found bv vou to have 
been made to them, or either of them, by the defendant, as aforesaid, 
and that unless you so find your verdict must be guilty.” 


In other words, it is an element of the crime, which 1 have already 
stated to you, that the person who parted with their check or money, 
must have relied upon the representations made in ignorance of the 
falsity of them. 

That, gentlemen, is the law that governs the case. The facts are 
for you to decide. 1 think it is fair to say that in determining 
whether the defendant made the representations upon which the 
Government relies for a conviction you have a right to take 

130 into consideration all the elements of evidence in the case, in¬ 
cluding these circulars that were offered in evidence, letters, 

and lastly, the statement or admission by the defendant on the stand 
that he Mieved these statements which he is charged with having 
made, now believes them to be true. Of course if he did l>elieve them 
when he made them, if he l>elieve them honestly to be true and did 
not use them as a cloak for fraud, it would he your duty to find him 
not guilty. 

In this, as in every criminal case, the defendant is presumed to 
l>e innocent until his guilt is established by the evidence, to your 
satisfaction, beyond a reasonable doubt, and that presumption of in¬ 
nocence attends him throughout and until you shall have reached 
your verdict. 

131 And thereupon, and l>efore the jury retired to consider of its 

i *11 * 1'^.^ his counsel, excepted to so much of 

the said charge as occurred between the Court’s reading of the fourth 
and fifth instructions .prayed by the defendant and granted by the 
Court, and the Court noted the same in its minutes. 

And the defendant, by his counsel prays the Court to sign this his 
bill of exceptions, to have the same force and effect as to each of 
the exceptions noted as though the same were set forth in and by 
a separate bill of exceptions, which is granted, and the Court accord¬ 
ingly signs this, the defendant’s bill of exceptions, to have the force 
and effect aforesaid, now for then, this 31st day of August A. D. 


O.K.—H. E. D. 
O.K.—J. B. A. 


ASHLEY M. GOULD, 

Justice. 


> 
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132 [Endorsed :1 Criminal No. 38045. United States of Amer¬ 
ica vs. George S. Engle. Defendant’s bill of exceptions. Sub¬ 
mitted Jan’y 15, 1918. J. R. Young, clerk, bv E. J. McKee, ass’t 
clerk. 


Endorsed on cover: District of Columbia Supreme Court. No. 
3208. George S. Engle, Appellant, vs. The United States. Court of 
Appeals District of Columbia. Filed Sep. 25, 1918. Henry W. 
Hodges, clerk. 
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GEORGE S. ENGLE, APPF.I.T., 

VS. 

THE UNITED STATES 


Appeal from the Supreme Court of the District of 

Columbia 


BRIEF 

IN BEHALF OF APPELLANT 

I 

STATEMENT OF THE CASE 

This is an appeal from the Supreme Court of the District 
of Columbia. 

Appellant (hereinafter called defendant) was indicted Au¬ 
gust 4, 1915, for obtaining money by false pretenses. The 
indictment is in six counts (Rec. 1-15), of which all but the 
second (Rec. 4-6) were withdrawn from the consideration 
of the jury. (Rec. 48 f 84; 68, f 124.) . % 

Defendant demurred to the indictment upon grounds con¬ 
sidered hereinafter (Rec. 16), and his demurrer was over- 





ruled (Rec. 16-20), whereupon, he pleaded not guilty, and 
being tried, was found guilty on the second count and sen¬ 
tenced to imprisonment for one year and six months. (Rec. 
20, f 34,) From this judgment he appealed and duly gave 
bond on his appeal. (Rec. 21, f 35.) 

The case is here on errors assigned in the overruling of 
the demurrer and exceptions taken during the trial. 

II 

ASSIGNMENTS OF ERROR 

The court below erred as follows: 

1. In overruling the demurrer to the indictment. 

2. In not sustaining the demurrer to the indictment. 

3. In permitting the witness Mary B. Nicol to testify 
to representations said by her to have been made by the de¬ 
fendant on or about January 16, 1914. 

4. In permitting the witness Frank Wenner to testify to 
a statement said to have been made by the witness Nor¬ 
mandy to one Canada. 

5. In submitting the case to the jury upon the indict¬ 
ment. 

6 . In not withdrawing the case from the consideration 
of the jury upon the indictment and testimony. 

7. In refusing to grant the defendant's second request 
for instruction to the jury. 

8 . In refusing to grant the defendant’s third request for 
instruction to the jury. 

9. In refusing to grant the defendant’s fourth request 
for instruction to the jury. 

10. In qualifying the defendant’s fourth request for in¬ 
struction to the jury. 

11. In giving to the jury so much of the charge to it as 
was given between the Court’s reading of the defendant’s 
fourth and fifth requests for instruction to the jury, begin¬ 
ning with the words, “As to what is the legal definition of a 
matter of fact, past or present, as stated in this instruction,” 







(meaning the fourth) and ending with the words, “By a ma¬ 
chine, of course, I mean an invention, or battery, or what¬ 
ever term he may use.” 

Ill 

ARGUMENT 

1. On the demurrer. 

The allegations of the six several counts of the indict¬ 
ment respecting the alleged false pretenses made by de¬ 
fendant are substantially, if not identically, alike, and for 
this reason, as well as because all of the counts except the 
second were withdrawn from the consideration of the jury, 
that count alone will be considered in dealing with the action 
of the Court in overruling the demurrer to the indictment. 

Reduced to its essentials, the count contains the following 
allegations: 

Defendant on January 16, 1914, falsely pretended to John 
A. Nicol and Mary B. Nicol respecting a certain electric 
battery called the Engle Primary Battery, (hereinafter for 
convenience called the battery) as follows: 

(1) It was a perfected battery, which could commer¬ 
cially compete with dynamos in producing and furnishing 
stationary power, light and heat; 

(2) It was cheaper to operate than any other known 
electric battery; 

(3) It could be used for one year without renewing it. 

(4) When two of the batteries were connected with a 
time lock, they could be so operated as to generate electrical 
energy continuously, as the battery was so constituted that 
while one of the two batteries was at rest it would recu¬ 
perate its energy during which time the other would be in 
active operation ; 

(5) It was self-regenerating and would recuperate when 
at rest; 

(6) It was so constituted by reason of a certain secret 
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formula discovered by and known only to the defendant 
that by the use of two connected as aforesaid an electric au¬ 
tomobile could be driven from the District of Columbia to 
the Pacific coast with the energy furnished by the batteries 
without renewing any of their chemicals; 

(7) It produced more energy than any other known 
electric battery of equal size, weight and cost; 

(8) It was capable of heating and lighting buildings at 
a cost approximately one-tenth of the cost of heating and 
lighting the same with coal and other fuel in use at current 
prices; 

(9) It was a battery whereby electricity was drawn from 
the air and molecules broken up by the action of the electro¬ 
lyte upon the metal plates therein; 

(10) It performed by chemical action and re-action 
what a dynamo performed mechanically; 

(11) It would run commercially for a year without at¬ 
tendance, renewal or expense; 

(12) It recuperated automatically in one-half the time 
it took it to discharge; and 

(13) Its advantages and superiority over all other elec¬ 
tric batteries on the market were due to the said certain 
secret formula aforesaid. 

i ’ 

The grounds of the demurrer, six in number, (Rec. 16) 
may be reduced to the following four: 

(1) The count alleges no pretense relating to any past 
event or existing fact; 

(2) Every pretense alleged is of matter of opinion only * 

(3) Every pretense alleged is of matter expected to be 
effected or accomplished in the future; and 

(4) Every pretense alleged is of matter of speculation 
only. 


It is elementary that, in order to constitute a false pre¬ 
tense or representation within the meaning of the law, the 
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statement imputed to the defendant must be of some subsist¬ 
ing fact, past or present, and that a statement as to the fu¬ 
ture, or one in the naure of opinion, or by way of claim or 
expectation only, does not constitute such pretense; nor 
does a statement by way of “dealers’ talk” or “barter talk,” 
as it is variously called, or mere extravagance of claim of 
what is expected or hoped for. And especially is this true 
of inventions or devices depending for their virtue upon the 
operation of natural laws or the successful action of prin¬ 
ciples of science or art: always provided, of course, that the 
alleged false pretense does not involve the statement as an 
actuality of any matter of fact, past or present, as that an 
invention or device has been actually tested or demon¬ 
strated, or the like, for a certain purpose, and with a cer¬ 
tain result. 

Of the many illustrative cases are the following: 

A statement as to the character of location or value of 
land, its acreage or its character as to being well-wooded, or 
consisting of so much woodland and so much meadowland, 
or that it is adequate security for ap' obligation, is not a false 
pretense within the meaning of the law. 

State vs. Paul, 69 Me. 215. 

People vs. Jacobs, 35 Mich. 36, 38-9. 

Walker vs. State, 67 So. Rep. 94. 

Mooney vs. Miller, 102 Mass. 217. 

People vs. Gibbs, 98 Cal. 661. 

Nor is a representation that wheat is dry weather wheat 
which will stand the drought better than any other, and 
which is superior to wheat raised in a certain county. 

Curtis vs. State, 88 S. W. Rep. 236. 

Nor is any mere falsehood or statement of opinion. 

State vs. Holmes, 82 N. C. 607. 

State vs. Hefner, 84 N. C. 751. 


1 





Nor a statement of what the one making it may or will 
accomplish, or of what will be done by others. 

People vs. Majorana, 155 App. Div. 431. 

Biddle vs. U. S., 84 C. C. A. 415, 420-1. 

Nor a statement that a cow would give a certain quantity 
of milk a day, as distinguished from a statement that a cow 
was giving a certain quantity of milk a day. 

Miller vs. State, 99 Ga. 207. 

Nor a statement that stock is worth a given price, as dis¬ 
tinguished from a statement that it has been sold for such 
price. 

Com. vs. Wood, 142 Mass. 459, 461. 

Nor that a saloon “could” accommodate so many patrons 
or “would” realize so much money. 

Austin vs. People, 63 Ill. App. 303. 

Nor any mere exaggeration or excessive claim. 

State vs. Marion, 235 Mo. 359, 373. 

% 

Nor, generally, any representation as to the future, how¬ 
ever false and fraudulent. 

9 Dec. Dig. page 964, col. 1, sec. 7 (5). 

And see generally: 

2 Bish. New Crim. Law, sections 424 et seq, 429, 454. 

2 Whart. Crim. Law, sec. 1155. 

In the cases cited for the Government on the argument of 
the demurrer in the Court below there is nothing, either di¬ 
rectly or indirectly, to the contrary. Those cases and the 
respective particular representations dealt with are as fol¬ 
lows: 








7 

People vs. Arberry, 13 Cal. App. 749. Statement by a 
physician, not given as an opinion, that one was suffering 
from valvular disease of the heart held to be a statement of 
fact, a false statement as to an ailment that had no existence. 

Jackson vs. People, 126 Ill. 139. Specific representations 
as to soundness and qualities of a horse. Such a represen¬ 
tation, if not made as matter of opinion but intended as an 
assertion of a fact material to the negotiation in hand and a 
basis thereof, is a false pretense. 

In re Greenough, 31 Vt. 279. False representation that, 
as matter of fact, the union of two chemical substances ac¬ 
cording to a specific recipe would produce a compound of a 
certain character. This was an extradition case, and the 
conclusion of the opinion (pages 291-2) shows that what 
was said on the question of false pretenses was obiter. 

Holton vs. State, 109 Ga. 127. False representation of 
ownership of property and good title thereto. 

People vs. Peckens, 153 N. Y. 576. False statement, as 
of fact, as to value or quality. 

Jules vs. State, 85 Md. 305. A representation which is 
not a promise to cure, but one of fact that the maker at the 
time of making the representation possesses extraordinary 
and supernatural power to cure, is a statement of fact, anfl, 
if false, a false pretense. 

Clarke vs. People, 53 Colo. 214. False representations by 
one calling himself a seer and clairvoyant as to what he 
could do. 

State vs. Fooks, 65 Iowa 196; 21 N. W. 561. False rep¬ 
resentation of one borrowing money that his brother was to 

arrive with money for him and with which the loan would 
be repaid. 

Parks vs. State, 94 Ga. 601. Representation of a cow 
that “she is a two-gallon cow.” The later case of Miller vs. 
State, above cited, recognizes this to be a false pretense. 

The case of Partridge vs. U. S., 39 App. D. C., 571, is 
without point in the premises. The false representations in 
that case were concededly of matters of fact, as distin- 
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guished from opinion, and the two matters decided were, 1. 
That, provided the representations be of fact, it is not nec¬ 
essary that they be direct, definite and positive, but it is suf¬ 
ficient if they be so made as to carry their intended import; 
and 2, That to warrant a finding that the delivery of money 
was induced by the representations, it is enough that the de¬ 
livery would not have been procured but for the represen¬ 
tations made, notwithstanding that they were accompanied 
with other inducements and statements. 

What is said by the court in the case of American School 
&c. vs. McAnnulty, 187 U. S. 94, is in direct support of the 
demurrer. The gist of the opinion on the point under con¬ 
sideration (pages 104-107) is that to make statements false 
pretenses they must be of something ‘‘the subject of proof 
as of an ordinary fact,” not ‘‘mere matters of opinion upon 
subjects which are not capable of proof as to their falsity 
and that ‘‘opinion entertained can not, like allegations of 
fact, be proven to be false, and therefore it can not be 
proved, as matter of fact, that those who maintain them ob¬ 
tain their money by false pretenses or promises, as that 
phrase is generally understood, and as, in our opinion, it is 
used in these statutes.” 

0 

Tested by these considerations, it is obvious that the al¬ 
leged representations set forth in the indictment fall far 
short of meeting the essential requirements to constitute 
false pretenses; indeed so much was implicitly conceded by 
the Government, except as to the first, by the reliance sought 
to be placed upon the contended meaning of the word “per¬ 
fected” therein used. 

It is contended that the so-called artful use of this word 
“implied that the proper scientific tests had been applied with 
the results represented;” but this is pure assumption. 

In the first place, the word “perfected,” when used in any 
connection, and o fortiori when used in relation to a device 
or mechanism combining invention and its attempted ex¬ 
pression in mechanical form, is too plainly for discussion a 
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word indicating the state of mind of its user, and, accord- 
ingly, in the category of opinion pure and simple. By com¬ 
mon understanding, it is relative only, as there are almost as 
many standards of perfection as there are differences of 
point of view and judgment. What one may honestly con¬ 
sider perfected may to another seem far from that state, and 
herein the use of the word is very like the use of expres¬ 
sions as to value and the like; and it is a straining to say that 
in the sense in which the indictment alleges the word to 
have been used, it meant that the final touch had been put 
to the battery in question, either in respect of conception or 
mechanical construction. If it were otherwise, any display 
of enthusiasm on the part of one of the proverbially hopeful 
class of inventors would constitute a false pretense by him. 

In the next place, it is more than a straining to say that 
the use of the word in the manner and connection shown 
“implied that the proper scientific tests had been applied 
with the results represented.” Not only is such a statement 
an unwarrantable expansion of the meaning of the word in 
the connection in which it was used, but also it is an attempt 
to supply by argument, not to say mere innuendo, what, if the 
fact were sought to be made to appear in accordance with 
the suggestion, should, according to every rule of proper 
pleading, have been distinctly and positively set forth in the 
indictment. It is not to be heard that a pleader may thus 
eke out the insufficiencies of his pleading. 

And reading the allegations of the indictment as to the 
rest of the alleged false pretenses, it is clear that they are 
merely the hopeful—extravagant, if you please—claims of 
an inventor as to what he thought and believed his invention 
and the device to give it effect would accomplish. Very 
manifestly, all of these alleged representations were in re¬ 
spect of something, to paraphrase the language of the Su¬ 
preme Court in the McAnnulty case (page 105), still in an 
empirical stage, enthusiastic believers in which might regard 
it as entitled to a very high position in electric invention, 
while many others might think it absolutely without value; 
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and, unless the question may be reduced to one of fact, as 
distinguished from mere opinion, the law can not be invoked 
to punish such representations as false pretenses. 

The court below (Siddons J.) overruled the demurrer in 
an opinion (Rec. 16-19) setting forth as its grounds that the 
battery was represented to be a perfected battery which could 
perform certain functions and accomplish certain results: 
the court, quoting a dictionary definition of the word “per¬ 
fection,” saying that it is defined as the state of being per¬ 
fect, leaving nothing requisite wanting, and similarly say¬ 
ing of the word “could” that it is used to express power and 
ability, the possession of the qualities, etc., necessary for the 
attainment of any end or the accomplishment of any pur¬ 
pose, the specific end or purpose being indicated by the verb 
to which it is auxiliary; and the court accordingly held that, 
in the light of these definitions, the statements and represen¬ 
tations ascribed to defendant were not of opinion, nor of 
events to take place in the future, nor of matter of specula¬ 
tion, but of existing qualities and characteristics of the per¬ 
fected battery, of existing facts. 

It is deferentially but earnestly submitted that as to the 
word “perfected” or “perfection,” the view of the Court 
thus indicated is both too narrow and inapplicable in the 
premises. 

What is meant by “perfected” when applied to inventions 
is defined in a well considered case, wherein it is said that 
in such connection the word “perfect” is not to be consid¬ 
ered as it is usually understood; that a machine respecting 
which an invention is claimed is to be considered as whether 
♦ perfect in the sense that it embodied a completed invention, 
and not whether perfect in mechanical execution as a ma¬ 
chine might be considered to be in its most highly finished 
state of mechanical perfection. Said the Court: 







“A perfect machine, in that sense of the word ‘per¬ 
fect/ means a perfected invention; not a perfectly con¬ 
structed machine, but a machine so constructed as to 
embody all the essential elements of the invention, in a 
form that would make them practical and operative so 
as to accomplish the result. But it is not necessary that 
it should accomplish that result in the most perfect 
manner and be in a condition where it was not suscepti¬ 
ble of a higher degree of perfection in its mere mechan¬ 
ical construction.” 

Hide & Leather Splitting Co. vs. Tool Co., Holmes 

503, 513. • 

And such being the correct meaning of the word “per¬ 
fected” in connection with an invention, obviously it im¬ 
ports the opinion of the one using it; for, being applied to a 
matter depending for its virtue upon the operation of nat¬ 
ural laws or the successful action of principles of science or 
art, the very use of the word indicates the state of mind of 
its user in respect of matters thus not capable, like matters 
of physical fact, of becoming the subject of proof as of an 
ordinary fact, which in the last analysis is the test, in con¬ 
nection with alleged false pretenses and representations. 

It is similarly submitted that the apprehension by the 
Court below of the word “could” in the connection used is 
erroneous. Very plainly the allegations of the indictment 
show that the word as claimed to have been used by de¬ 
fendant was used in the sense of experssing his opinion of 
the potentialities and posibilities of his invention, and in no 
sense as undertaking to indicate the actual achievement by 
the invention of such potentialities or possibilities; and this, 
in turn, is in the clearest sense the expression of matter of 
opinion, and opinion only. 

And, finally, by describing certain of the representations 
involved as being of “existing qualities and characteristics.” 
the Court below, apparently unconsciously but none the less 
certainly, conceded that the matter of such representations 
was matter of opinion and speculation, and not such as is 
“the subject of proof as of an ordinary fact;” for “qualities” 
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and “characteristics” are essentially in the domain of scien¬ 
tific inference, judgment and conclusion, and not in the do¬ 
main of concrete fact. 

2. On the exceptions. 

Of the exceptions relied upon some are to rulings of the 
Court in admitting testimony, and others to rulings in con¬ 
nection with instructing and charging the jury. 

In order to an intelligent discussion of any of these ex¬ 
ceptions, a somewhat detailed history of the case and of the 
respective relations of defendant and the complaining wit¬ 
nesses is necessary. 

At the time the parties became acquainted, namely, in 
August, 1913, (Rec. 23 f 40; 31, f 53) defendant was sixty- 
eight years of age (Rec. 57 f 102). He was for about forty 
years a practicing lawyer, giving time occasionally to the 
study of heat and electricity. His attention was first at¬ 
tracted to the study of electricity in Chicago about 1885, 
and he went to Providence, Rhode Island, in 1900. He first 
conceived the idea of the invention in question, the battery, 
in connection with the study of heat, and in 1905 abandoned 
his law practice and confined himself exclusively to this 
other work. He made fifty thousand experiments before he 
perfected the battery in 1912 (Rec. 58-9). 

At one point in his work he got out of money and became 
discouraged, when happening to see an article by Professor 
Loeb, his courage was revived and he went and talked with 
a Mr. Brouwer, who volunteered to help him. This was in 
1910, and at or about this time Professor Williams, a Har¬ 
vard graduate in electrical engineering, who was in charge 
of the Standard Electrical Company of Providence, came to 
defendant asking permission to make a test of the battery, 
to which defendant assented, and Williams made a test, be¬ 
ing aided therein by Mr. Snow, an electrician from Chicago, 
and Professor Calder, an electrical chemist, for fifteen years 
professor of chemistry in the Boston University, for a simi 


lar period in Brown University, and a practical analytical 
chemist. Both Professors Williams and Calder made en¬ 
couraging reports on the battery, and defendant continued 
his work thereon. (Rec. 59, ff 104-5; 48-9, ff 85-6.) 

This test was made at the instance of one contemplating 
and desiring to invest in the battery. The circumstances 
leading to it and under which it was made are described by 
the witness Brouwer (Rec. 50-1), and its results are stated 
in a letter of Williams tg defendant (Rec. 57). 

Defendant came to Washington in* October, 1912, to file 
his patent claims, and then came down to stay and organize 
a corporation in the latter part of December, 1912. As to 
claiming that the battery was perfected, he claimed that the 
elements were perfected, that is, what the battery is, the 
chemical elements were perfected, not the box into which 
it was put; by the battery he means the invention, or the 
chemical elements, not the box it is put into as a container 
(Rec. 59, f 105). 

Nicol first made defendant’s acquaintance in August, 
1913, at the National Hotel. Prior to going to the Hotel, 
he nad been told about the battery by a friend, Dr. Hutchi¬ 
son , he and Dr. Hutchison went to the Hotel together, Mrs. 
Nicol was not with them. On this occasion defendant made 
certain representations about the battery and it was being 
demonstrated by one Normandy, associated with defendant. 
(Rec. 23-4; 25, f 44). Nicol found a number of people and 
the demonstration or the battery being openly made before 
them, which impressed him favorably, as did the statements 
being made about it, (Rec. 25, ff 44-5) ; was very favorably 
impressed by what he saw and reported his experience in that 
particular to Mrs. Nicol. Between August, 1913, and Jan¬ 
uary, 1914, he was present at defendants place probably 
fifty times, but defendant was not there every time; Mrs. 
Nicol was with him nearly always on these occasions and he 
was always taking other people there (Rec. 24, f 24). He 
cannot remember whether before making any investment he 
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had seen a demonstration of the battery at the factory (Rec. 
25, f 44). He cannot locate any date particularly when he 
went to the factory, he saw the demonstrations there manv 
times; they were always of the same general character; 
sometimes there was a room full of people, and again only 
three or four (Rec. 25-6). Klock, a witness for the Gov¬ 
ernment, testified that the demonstrations being made of the 
battery were frequent and open, and any person desiring to 
invest in the enterprise was at liberty to take friends, engi¬ 
neers or electricians to witness the demonstrations and ad¬ 
vise according to what they saw (Rec. 42, f 73). 

On November 23, 1913, there was a special demonstra¬ 
tion in the factory. There were present, besides Mr. and 
Mrs. Nicol, Professor Loring, Mr. Calkins, Mr. and Mrs. 
Richardson, Dr. Spear and his wife, all of whom had come 
from Illinois for the purpose of inquiring into the battery, 
and several other men, a number of them from Illinois. 
The Nicols took with them a Mr. Bradley, who claimed to 
be an electrician; and on this occasion, a battery was put up 
right before them all, a battery of glass, so that one could 
see through the glass what was going on inside. (Rec. 26, 
f 46; 30-1, f 52; 35, ff 61-2.) 

Mrs. Nicol saw the battery demonstrated both in defend¬ 
ant's room at the Hotel and at the factory; visited the fac¬ 
tory a number of times, and she and her husband took people 
to the factory, the demonstration room, a number of times, 
people they had told about it and were interested in it and 
wanted to make an investment (Rec. 32-3). There was a 
demonstrating plant at the factory, and she went there and 
met Normandy and Montague, connected with the Com¬ 
pany, who demonstrated it; saw them making a number of 
demonstrations, there were so many different times and sc 
many different demonstrations, and so many times defend¬ 
ant was there and so many times he was not there, she could 
not separate them; when these demonstrations were being 
made, there were always others present besides herself, but 
outside of the people she took there, they were all strangers 
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to her (Rec. 35, f 61). The last visit she paid to the factory 
was after the 1st of January, 1914, when they took a Mr. 
Kirkhan there, who came from Connecticut to see about 
buying the state rights for Connecticut, and it was to him 
that the letter of January 16, 1914, hereinafter mentioned, 
was written. 


Before December 1, 1913, she had in her possession the 
reports of Professor Loring and Mr. Calkins, bearing date 
November 25, 1913, on the demonstrations of the batter}’ 
made at that time in her presence with a glass battery 
through which its interior could be seen, and has had them 
ever since; after these tests by Loring and Calkins in No¬ 
vember, she was better satisfied than ever before with the 
prospects of the batter}’ (Rec. 36, f 63). 


1 he material portions of these reports are as follows; 
By Calkins: 


J- realize that at present there are mechanical defects 
which introduce mere resistance internal to the absolute 
internal resistance, and when this is corrected it will 
lower the internal resistance to the point below that 
given in column 6 per negative plate, as given in size 
above. This cell is not a type cell, but a crude form 
given us for elementary tests; 

. conclusion I wish to state that in my opinion this 
primary cell, in its crude form as given to me, is far 
superior to any other primary cell on the market, but at 
the present it remains to be found by experiment 
whetherwe can apply the cell to heavy work.” (Rec. 
60, ft 107-8.) 



By Loring: 

“In conclusion, I wish to state that the batteries used 
in the test were built in the factory in my presence, and 
represent the present state of development. Observa¬ 
tion also revealed the fact that much studying and ex¬ 
perimentation was being carried on by the technical 
corps,, with tlie idea of perfecting the battery for va¬ 
rious industrial purposes. 
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J “It is quite evident, even considering this early stage, 
that the Engle battery can enter into and excel in com- 
1 petition along many different industrial lines, with the 
most improved primary batteries mi the market today, 
and in connection with the recent improved nitrogen 
|‘ filled Tungsten incandescent lamps, it is impossible to 
conceive of the economic and industrial changes that 
will take place.” (Rec. 61, f 108.) 


On June 5, 1916, she wrote to a Mr. Hoover in Illinois, 



“The first time we wrote our friends about it we told 
them that we did not want anyone to invest because we 
though it was good, as we were not electricians and 
could be deceived. Later, when Professor Loring, and 
Mr. Calkins, electricians, came with Mr. Richardson, 
Dr.* Spear and some others from your place to test the' 
batteries and we saw them put the batteries together* 
and test them and give such fine reports, I felt that it 
must be all right.” (Rec. 37, f 65.) 


The day following the demonstration of November 23, 
1913, she went to the factory and saw a number of people; 
thinks she had quite a talk with Dr. Spear and Mr. Rich¬ 
ardson, and she thinks Professor Loring was there; all of 
them talked the matter over together, discussed the demon¬ 
stration of the day before, and a good deal was talked about 
it, and all thought, after they had seen the batteries put to- 

them tested, there could not possibly be a 
id on that occasion she left perfectly satis¬ 
fied that here was a wonderful battery that would accom¬ 
plish wonderful things, better satisfied than ever. (Rec. 
35-6, f 62.) Mr. Bradley thought it was a pretty good 
thing, and a Mr. Gumm, who attends to the lighting of trains 
on the Seaboard Air Line, also saw the battery demon¬ 
strated and was quite enthusiastic about it, they were all 
enthusiastic (Rec. 30-1, f 52). 


getherr arid ’seen 



The letter of January 16, 1914, above referred to, (Rec. 
27-30) was prepared by Mrs. Nicol and signed by her hus¬ 
band, concluding as follows: 
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Here is what the President of an eighteen million 
dollar company in New York wrote us about it: *1 do 
not see how any one qualified to judge could fail to be 
impressed, if he should actually test the battery. It 
looks to me like a case in which all General Engle has 
to do to make converts of even the most sceptical, was 
to have them go and test his claims. Everything I saw 
convinced me that General Engle could do just what he 
claimed to do. This impression would be made upon 
any intelligent man. When I saw the demonstration I 
made up my mind to keep my eyes upon it, as it looked 
to me of great merit and importance/ ” 

Normandy and Montague, who were both working there 
about the factoiy making demonstrations every day, ex¬ 
pressed themselves enthusiastically about the prospects of 
the battery, and Nicol believed that it was going to accom¬ 
plish what it was claimed it would accomplish. That belief 
was induced not from what the other people expressed be¬ 
cause they were there for the same purpose that he was, to 
find out, to learn something about it, and they saw the 
demonstration just the same as he did, but, of course, the 
man in authority had some weight with him, those that were 
making demonstrations, and what they said he took for 
granted was true; he entered into the exploitation of the 
battery with zest and enlisted his friends with him, because 
he was convinced that it had a great future and that it would 
be a great enterprise. He cannot recall that defendant ever 
claimed any special knowledge on the subject, beyond what 
the others who came there and saw the battery claimed 
(Rec. 26-7, f 47). 

The relation of the Nicols to the battery and the Com¬ 
pany through which it was being exploited appears very 
clearly. 

Nicol had been in the real estate business for a good many 
years and handling “stock like that" for several years. He 
and Mrs. Nicol were in business together in a way, selling 
various kinds of stock, holding themselves out as interested 


in investments and inviting people to deal with them as with 
persons who could lead to prudent investments. 

A friend of Nicol’s, Dr. Hutchison, first told him about 
the battery, and he and Dr. Hutchison went together to de¬ 
fendant’s office in the Hotel. This was in August, 1913. 
Thereafter, Mrs. Nicol saw an advertisement and answered 
it. He told her what he saw and about the experiment with 
the battery, and it was after Mrs. Nicol had replied to the 
advertisement that he made his first investment in the bat¬ 
tery (Rec. 25, ff, 43-4). 

The advertisement Mrs. Nicol saw was of something un¬ 
usual to offer, and she wrote to ask what it was, receiving 
in reply a letter showing that it was the battery (Rec. 31, f 
54). The response to her writing about the advertisement 
was a communication from a Mr. Chauncey Richardson, 
and she went to his office and learned that what he was writ¬ 
ing about was the battery. Richardson tried to make her 
think that she and her husband could not get anything ex¬ 
cept through him, that he had the entire management of the 
selling of it, and that they had to make their application to 
get in it through him, and then, after meeting defendant, 
she told him that if she took hold of it she wanted the same 
commission as anybody else, and did not want to deal 
through anybody else, but directly through headquarters 
(Rec. 34, f 59) ; she told defendant that if she was going to 
interest people and help get the battery on the market, she 
wanted to get as much for her services as any other agent 
would get (Rec. 32, f 55). 

After seeing the battery demonstrated, as above stated, 
she and her husband made their first connection with the en¬ 
terprise by obtaining a contract headed “option contract,” 
giving to the individual that bought tfie option the right to 
organize a company in the territory mentioned; in part, they 
expected to buy into the enterprise, and, in part, to induce 
others to buy into it (Rec. 25, f 45). In the interim they 
were visiting the Hotel and the factory where the battery 
was being demonstrated, had made a number of visits. Dur- 


ing the several visits to the Hotel, there were some demon¬ 
strations going on, and also when they visited the factor}' 
some demonstrations were going on, frequently a number of 
persons were present (Rec. 26, f 46). 

Then followed the special demonstration in the factory in 
November, 1913, and as a result of the enthusiasm in the en¬ 
terprise created by this experience, they entered into the 
exploitation of the battery with zest and enlisted their 
friends, because they were convinced that it had a great fu¬ 
ture and that it would be a great enterprise (Rec. 26-7, ff 
46-7). After their interest was enlisted in the enterprise, 
they took it up with a great deal of zeal and sent out letters 
to interest people in it, in endeavoring to dispose of the 
stock under their options, etc. 

Respecting the state of the battery in the direction of per¬ 
fection, the language used by defendant to Nicol was that 
he, defendant, said the invention was perfect, that the inven¬ 
tion was perfected; defendant did not say that he or any¬ 
body else had run an automobile to the Pacific coast and 
back on one charge, or any charge; did not say that the bat 
tery had been tested and that it produced heat and light at 
a very much less cost than coal; did not say that the battery 
had done it, none of these big things he said it would do; 
said that the invention had been perfected, and that this 
batter}- he had invented would do these things, and showed 
some of the things that it would do (Rec. 31, f 53). Mrs. 
Nicol's version is that defendant stated “that he had been 
working on this battery for twelve years, trying to make this 
invention, that he had given up almost when he read an arti¬ 
cle by some great man, who said that this thing could be 
done, and that gave him new hope, and so he got some 
money, and with that finally overcame the last obstacle and 
had his battery perfected;” and that as between the expres¬ 
sions had “the battery perfected” and “the invention per¬ 
fect” she did not know exactly how to divide the two, what 
she understood was that he, with these batteries, could pro^ 



duce heat, light and power at such a very low cost that it 
would make immense profits for all who were so fortunate 
as to get in with him; he said he had reached the point 
where he had overcome the last obstacle, the internal resist¬ 
ance, and everything was secured and protected by the pat¬ 
ent, and it was perfected (Rec. 36, f 63). And before ad¬ 
vancing money, Nicol went to the Patent Office and got cop¬ 
ies of defendant’s patents (Rec 30, f 51). 

Asked to specify the alleged false representations made 
by defendant, Nicol answered as follows: 

“The falsity of the statement about the battery was 
that it could produce power, light and heat in competi¬ 
tion with dynamic current, a claim that this was a bat¬ 
tery that was perfect, that it would produce power, 
light and heat in competition with a dynamic current, 
and the way he was going to enlarge on it was by in¬ 
creasing the number of cells and putting them together 
by means of which he would remove the internal re¬ 
sistance.” (Rec. 27, f 47.) 

The history of the case and of the respective relations of 
defendant and the complaining witnesses thus appearing, the 
assignments of error, namely those numbered three and four, 
based upon rulings of the Court below in admitting testi¬ 
mony of Mrs. Nicol and the witness Frank Wenner, may 
intelligently be considered. 

(1) The third assignment relates to the admission of tes¬ 
timony by Mrs. Nicol tb representations said by her to have 
been made by defendant on or about January 16, 1914, the 
day before the date of the check upon receipt of which by 
defendant the indictment rests (Rec. 33-4, ff 58-9). 

F rom the foregoing recital it very clearly appears that the 
Nicols, w’ho for some years had been engaged in the busi¬ 
ness of undertaking to float enterprises of the character of 
that of the battery, and of interesting investors therein, had 
tad their attention attracted to the battery under conditions 



arousing their deep interest, and that they were eagerly de¬ 
sirous, to use Mrs. Nicol’s expression, to “get in it” on as 
favorable terms as anybody else; and it is not unfair to say 
that their zeal in the matter was not unmixed with cupidity. 
They personally attended demonstrations of the battery dur- 
ing the period from the middle of August to the latter part 
of September, 1913. They took an “option contract” relat¬ 
ing to the sale of stock of the corporation through which the 
enterprise was being exploited, and about the middle of 
October, 1913, began putting their own money in the under 
taking, through an agreement, the last payment under which 
was due January 17, 1914 (Rec. 33, f 57), that being the 
payment of $500 made by the check in question. 

It thus appears that from the middle of October, 1913, to 
the middle of January, 1914, a period of three months, the 
Nicols were making payments on the strength of their inter¬ 
est in the battery, and it is a conclusive presumption that 
they were so doing on a faith in the invention which was al¬ 
ready consummate. Then, a month after they had begun 
their payments, followed the special demonstration of No¬ 
vember 23, 1913, with its effect upon the minds of the 
Nicols, not only because of what they saw and thought of 
the demonstration, but also because of what others who 
were present and said by the Nicols to be better judges than 
themselves of such matters saw and thought of it; and it is 
an unquestionable conclusion that from this time forward 
they were not relying upon any representations made by de¬ 
fendant but upon matters wholly independent thereof and 
extraneous thereto. Accordingly, whatever may have been 
said by defendant “on or about January 16, 1914,” could not 
possibly have been the inducing cause, or any cause, of the 
payment due by agreement on the following’ day, and the 
only effect of permitting the testimony complained of could 
be to give the jury opportunity to conjecture that, but for 
what is claimed by Mrs. Nicol then to have been said by de¬ 
fendant, the payment would not have been made, and it is 
not at all unlikely that the admission of the testimony had 





this effect and result. True, defendant denied having made 
any statement whatever to the Nicols, or either of them, at 
the time in question, but this only made an additional issue 
of fact between him and his accusers, and one in respect of 
a wholly immaterial matter; for the Nicols had been making 
their payments from a date three months prior in time, and 
it was to this that the attention of the jury should have been 
directed, instead of which it was by the admission of the 
testimony complained of not only directed but riveted to 
practically the very moment of the passing of the check. 

It is not overlooked that the reason assigned by the Court 
for admitting the testimony was that the statement attrib- 
, uted to defendant might go to his good faith. If by this is 
meant that the statement might tend to show good faith in 
defendant when making his claims for his invention, the ob¬ 
vious answer is that that would be part of his case and not 
part of that of the Government; and as the offer of pi oof 
did not come from him, and even if he made the representa¬ 
tions and sought to prove them as evidence of his good faith, 
it might well have appeared to him and his counsel as a 
tactical blunder to offer to prove them, for the obvious rea¬ 
son that they might make upon the minds of the jury an im¬ 
pression exactly opposite to the one desired—the impression, 
namely, that defendant was so eager to get the money of the 
Nicols that he continued pressing upon them to the last min¬ 
ute his representations and claims respecting the merits and 
virtues of his battery—the offer should not have been re¬ 
ceived; it was his right, if that of any one, to make the offer 
and the Government had no interest or right in making it as 
for defendant’s benefit, the only ground upon which the 
Court allowed it. 

It was accordingly error, and greatly prejudicial error, to 
permit this testimony to be admitted, as its only effect could 
have been to lead the jury to consider the representations al¬ 
leged to have been made at the time of the giving of the 
check as an inducement thereto, when even no pretense to 
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that ffect was made by the witness, Mrs. Nicol; and it is 
manifest that the purpose of both herself and her husband 
* to invest in the enterprise had become fixed long before, and 
that that purpose was in no wise affected by the alleged in¬ 
cident of the representations in question. 

(2)“ It was equally grave error to admit the testimony of 

the witness Wenner, the subject of the fourth assignment 
of error. 

Respecting his claims concerning the battery defendant's 
testimony is frank and open. His present belief and conten¬ 
tion is that he has an invention that will do all he said it 
would in the circulars, has not the slightest doubt about that; 
he has made a statement as to what his belief is right in 
the literature, that he could do these things, in other words, 
he claims what is stated in the indictment, that this inven¬ 
tion will do these things, he does not deny that he made 
these statements in regard to the invention, and he states it 
today without fear of contradiction by anyone, he knows 
what he has got (Rec. 65, ff 116-1/). He did not say to 
anybody that he had demonstrated the things mentioned in 
his statement about the invention, that he had ever produced 
heat, light and power under such conditions. He did not 
at any time make any of the statements set forth in the in¬ 
dictment to either Mr. or Mrs. Nicol (Rec. 65-6, f 118). 

The literature to which defendant thus refers, so far as 
the same appears in the record, is “Inventor's Statement" 
(Rec. 43-5), and “A Revolution in Electricity," mentioned 
by the witness Normandy (Rec. 40, f 70), the statement in 
which, relied upon by the Government, is set foith in full 
(Rec. 65 ff 117-18). Outside of these papers he gave no in¬ 
struction or direction whatever to the witness Normandy or 
the witness Montague respecting what either should say 
about his invention, and the claims that he made, or would 
make, under it; he told them to see for themselves, to ex¬ 
amine the battery, test the vitality of it, and examine for 
themselves, as they were electricians. (Rec. 61, If 109-10). 
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Normandy testified that, when asked by defendant to make 
the demonstrations, he told defendant that, not being famil¬ 
iar with the contents of the batter}' and other matters, he • 
would like to have defendant give him a statement of what 
the battery contained, and what it would do, which defendant 
did in writing. The first statement was made by being dic¬ 
tated to a stenographer, after which this other was coifipiled 
from it, which was clearer, and covered about the same 
ground, and a copy of it was given to Normandy and others 
who demonstrated it. This is the paper called “Inventor’s 
Statement.” As respects other information he had while 
at the Hotel as to what he was to say about the battery, he 
frequently talked with defendant, who gave the information 
in regard to the battery, a little now and then, as to the his¬ 
tory of the battery and his work in connection with it, and 
what it would do, and what defendant proposed doing with 
it, etc. First, a small printed circular was given him, later 
on, he got the statement dictated to the stenographer, then 
the statement signed by defendant, covering the battery, and 
later there were printed circulars issued, including the pam¬ 
phlet entitled “A Revolution in Electricity” (Rec. 39-40, ff 
69-70). Montague testified that they never «.iade any 
demonstration of heating, made no test for heating; he, in 
his lectures, never made a statement that houses could be 
heated with the battery cheaper than with coal; defendant 
stated to him that he, defendant, would be able to do so 
(Rec. 42-3, f 75). Respecting the instructions he had from 
defendant as to what he would say in demonstrating, de¬ 
fendant gave a signed paper in which was set forth his 
claims as to the battery, its construction and its possible ac¬ 
complishments. This is the “Inventor’s Statement.” (Rec. 

43, f 76.) 

As to statements made by defendant to either Mr. or Mrs. 
Nicol that the battery was perfected, he told them the ele¬ 
ments of the batter}' were perfected in March, 1912, and 
so he was ready to put it on the market (Rec. 60, ff 106-7). 
Between the dates of the reports of Calkins and Loring in 
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November, 1913, and January 17, 1914, he / 
sentations to either of the Nicols of what kind 
the condition or accomplishment of the battery, not a wot^ 
The Nicols advanced no money to any person for any pur¬ 
pose other than as stated in their contract. He did not re¬ 
ceive the check of January 17, 1914, with the thought of 
applying it to his own use, or of defrauding these people 
in any way; that check went to the promotion fund for pro¬ 
moting the business, getting factories built and protecting 
the stockholders (Rec. 61, ff 108-9). 

^ The witness Wenner, being under examination by the 
Government, testified that he is a physicist employed at the 
Bureau of Standards, with an experience with batteries of 
about twenty years; that he witnessed a demonstration of 
defendant’s battery at the factory in company w’th a Mr. 
Canada; that very extravagant claims were made for the 
battery in the way of heating, and light; and that Normandy 

was the man that was demonstrating and made the state¬ 
ments. 

What then followed thus appears from the record: 

“Thereupon the witness was asked as follows: 

“ ‘What was said about the light and heating?’ 

‘To which question defendant, by his counsel, ob¬ 
jected, upon the ground that defendant could not be 
bound by any representations made by Normandy con¬ 
cerning the battery outside of those contained in the 
paper of instructions given him by the defendant, or for 
any interpretation or construction put thereon outside 
of the specific thing the defendant said. 

Thereupon, after argument of the said objection, a 
colloquy Court and counsel for the government and for 
the defendant ensued, closing as follows: 

*i ,M r * 5 av * s * ^ our Honor will permit the question ? 

The Court: Yes. 

(The question was repeated by the Stenographer as 
follows): . 

What was said about the lighting and heating? 
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“ The Court: In the first place, was the defendant 
there at the time ? 

“ The Witness: He was there, but I think not in 
the same room, that he was in an adjoining room. 

, " The Court: In what proximity to this man who 
was making these statements? 

The Witness: About as far as from here across 


if 


r 


e room. 

a 


‘By the Court: 


“ Q* Was he where he could in the natural course 
[of events hear what was said? 

‘A. Probably not, because the door was closed. 
He might have heard and he might not have heard. 

Q • You could not say whether he heard or not? 
“;a. No. 

“ ‘Q. But he was in the adjoining room at the time 
these statements were made? 

“ ‘A. He was previous to and afterwards. I don’t 
know whether he was during the time or not. 

“ Q- And these statements were made to whom. 

‘A. Mr. Canada. 

‘The Court: I think I will permit the question. 
‘Mr. Davis: I note an exception.’ 

The question being then again repeated, the witness 
answered the same as follows: 

“ ‘The claim was made that the battery would replace 
the ordinary means for supplying heat and light to 
houses and also that it would replace the ordinary 
means for propelling vehicles, of the automobile type, 
and also trains.’ 

“And being asked whether the defendant made any 
statements on the occasions that he was there with Mr. 
Canada, the witness replied, ‘I don’t remember that he 
did.* ” 


a i 
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Rec. 47-8, ff 82-4. 

The closest examination of the “Inventor’s Statement” 
(Rec. 43-5) will fail to disclose any such claim for the bat¬ 
tery as that testified to by the witness, and no such claim 
appears in the portion of the pamphlet “A Revolution in 
Electricity” above referred to (Rec.65,ff 117-18) ; and, what 
is especially to be noticed, the indictment alleges no such 
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representation to have been made by defendant to the 
Nicols, or anyone else. 

Upon what ground the Court below permitted this testi¬ 
mony is unperceived. It was not respecting any represen¬ 
tation imputed to defendant by the indictment, and for that 
reason alone should not have been admitted, and this applies 
as well to the fact that not being alleged it could not prop¬ 
erly be proved, as to the other fact that being made to an¬ 
other than the complaining witnesses, and not being in kind 
with the representations of which they complained, it was 
not properly admissible upon the principle that proof of a 
defendant’s making to others than the complaining witnesses 
the representations alleged may, under proper conditions, be 
admitted as tending to show the probability that they were 
also made to the complaining witnesses. Moreover, it is 
plain that the representations, besides being outside of those 
alleged in the indictment, are also wholly outside of any 
which the man making them, Normandy, was shown either 
to have been authorized by defendant to make, or even to 
have received from defendant; and it did not appear that 
defendant either heard the remark or was within hearing 
thereof—quite to the contrary, the testimony of the deposing 
witness seeming to make it clear that defendant was out of 

hearing of the remark and as affirmative matter of fact did 
not hear it. 

Further to argue that in admitting this testimony the 

Court below most plainly erred seems to counsel wholly un¬ 
necessary. 

(3) The seventh and eighth assignments of error are 
based upon the Court’s refusal to grant defendant’s second 
and third requests for instruction to the jury. (Rec. 67, ff 


These requests were denied by the Court upon the ground 

that they were substantially covered by defendant’s first re¬ 
quest, which was granted as follows: 
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“You arc instructed that, in order to find the defend¬ 
ant guilty, you must find from the evidence, First, That 
the defendant made the representations, or one of them, 
as in the indictment alleged, to the certain John A. 
Nicol and Mary B. Nicol, therein mentioned, or either 
of them; Secondly, That he made the said representa¬ 
tions, or one of them, knowing the same to be false, or 
not believing the same to be true; and Thirdly, That he 
so made such representations, or one of them, with in¬ 
tent to defraud the said persons, or either of them; and 
before you can find the defendant guilty you must find 
each of the said three matters to be established by the 
evidence to your satisfaction beyond a reasonable 
doubt.” 

The second and third requests are as follows: 

“You are instructed that, in order to find the defend¬ 
ant guilty, you must find from the evidence, beyond a 
reasonable doubt, either that he knew to be false, or did 
not believe to be true, any representations, or represen¬ 
tation, that you may find to have been made by him, as 
alleged in the indictment.” 

“You are instructed that, in order to find the defend¬ 
ant guilty, you must find from the evidence, beyond a 
reasonable doubt, that any representations, or represen¬ 
tation, that you may find to have been made by him, as 
alleged in the indictment, he so made with intent to de¬ 
fraud the said John A. Nicol and Maiy B. Nicol, or 
either of them; and, accordingly, that, although you 
may find from the evidence that the defendant so made 
such representations, or representation, he yet did not 
make the same with intent to defraud the said parties, 
or either of them, you must find the defendant not 
guilty.” 

Counsel are not unmindful of the general principle that 
the refusal by a trial Court of an instruction asked is not re¬ 
versible error where the subject matter thereof is amply and 
fairly covered by instructions granted, or by the Court’s gen¬ 
eral charge, nor are counsel forgetful of the many instances 
in which that principle has been applied by this Court. 
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But the application of the principle is not without limita¬ 
tions. It is not sufficient that the matter of the instruction 
specially requested may have been touched upon or even 
generally dealt with by the Court in another instruction, or 
in its charge; it is essential that the matter should have been 
adequately presented for consideration by the jury. 

In affirming one of the first, if not the first, of the cases 
in this Court in which the principle was applied, the Su¬ 
preme Court of the United States correctly indicated the 
rule to be that it is not error in a trial Court to reject a 
specially requested instruction, provided that the instruction 
given embodied the requested matter and was adapted to the 

testimony and the consideration which the jury might give 
to its various phases. 

Pickford vs. Talbott, 28 App. D. C. 498 ; 211 U. S. 


And in a well considered case it was held error in the trial 
Court to refuse to charge a specific written request made by 
defendant s counsel, which is legal and adjusted to a distinct 
matter in issue, although the principle of such request may 
be covered in general terms by other instructions of the 
Court, the case being a close one, under the evidence, and its 
pressure being to considerable extent upon the matter as to 
which the refused request was made. 

Snowden vs. Waterman, 105 Ga. 384, 391-2, citing 

Metropolitan Railroad Company vs. Johnson, 90 
Ga. 500, 503-5. 


And where a phase of a case, or a question arising therein 
is emphasized on the trial, it is error to refuse a specific re¬ 
quest for instruction respecting it, even though the Court 
may have instructed the jury generally upon the subject as 
it often occurs that a charge adapted to a particular feature 
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of a case will have weight with the jury, while a general 
proposition of law relating thereto will pass unnoticed by it. 

Hunt vs. Township of Douglass, 165 Mich. 187, 199. 

And where a specific defense is made it should be 
“squarely and clearly” submitted to the jury, notwithstand¬ 
ing a general instruction on the subject. 

Derrington vs. City of Poplar Bluff, (Mo.) 186 S. W. 
561, 563-4. 

And for the limitations of the principle generally see the 
following: 

Waniorek vs. U. R. Rs. (Cal.) 118 Pac. 947, 950-1. 

Maxwell vs. C. & E. I. Ry. Co., 140 Ill. App. 156, 
161-2. 

Greenwald vs. N. Y. Cent. etc. Co., 159, N. Y. Suppl. 
15, 16. 

Western Coal, etc. Co. vs. Buchanan, 82 Ark. 499, 
503. 

Western Coal etc. Co. vs. Moore, 96 Ark. 206, 212. 

El Paso etc. Co. vs. Foth, 101 Tex. 133, 143-4. 

El Paso etc. Co. vs. Bolgiano (Tex.), 109 S. W. 388, 
390. 

Tex. Mid. R. R. Co. vs. McKissack (Tex.) 152 S. W. 
815-16. 

Ft. Worth Co. vs. Jonas (Tex.), 166 S. W. 415, 416. 

Steele Co. vs. Dover (Tex.), 170 S. W. 809, 812-13. 

Stephens vs. Eldorado Springs, 185 Mo. App. 464. 
471. 

It is apparent throughout the record, and indeed obvious, 
that defense to the indictment was centered in the contention 
that whatever representations defendant made about his 
battery he believed to be true, and that in inviting and re¬ 
ceiving money on account thereof he was wholly free from 
any intention to defraud, and the only testimony as to the 


disposition of the money received by him was that, to use 
the familiar expression, it was put into the battery and the 
enterprise of its attempted exploitation (Rec. 61, f 109). 

When defendant came to Washington for the purpose of 
exploiting the battery, he had in support of his confident be¬ 
lief in its merits the reports of Professors Williams and 
Calder, and the encouragement of the witness Brouwer and 
the tests described by him, and it is to be noted that, as in 
the case of the special demonstration heretofore and herein¬ 
after referred to, these reports and tests did not owe their 
initiative to defendant but were the results of the interest of 
otheis in the battery in contemplation of financial invest¬ 
ment therein; making it clear beyond the slightest doubt that 
whatever claims defendant made for the battery he believed, 
and had a right to believe, to be true, and that whatever ex¬ 
travagance his claims involved was attributable only to the 
proverbial and characteristic enthusiasm of an inventor. 

It is likewise apparent that the attention of the complain¬ 
ing witnesses was not invited to the battery by defendant, 
and that they interested themselves therein only after a cau¬ 
tious examination into its merits, and, further, that defend¬ 
ant was throughout inviting the most open and public scru¬ 
tiny of the battery and its operation, that demonstrations of 
it were open to the world, and especially that specific demon¬ 
stration was made of it under conditions of publicity by ex- 
v perts employed not by defendant but by contemplating in¬ 
vestors, whose object was to satisfy themselves, independ¬ 
ently of any representations or claims of defendant, re¬ 
specting the merits of the battery and the prudence and ad¬ 
vantage of investing in it. 

This being so, to apply the language of the Georgia Court, 
the pressure of the defense was upon the matter to which 
the refused requests, and especially the third, related. And 
according even to the principle upon which these requests 
were refused, namely, that their subjects had been covered 
by another instruction, it is plain that the instructions asked 
were necessary adequately to present for consideration by 
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the jury the main defense in the case and its principal phase 
—in other words, the crucial feature upon which turned the 
question of the guilt or innocence of defendant, namely, 
whether in receiving the money of the complaining wit¬ 
nesses he did so with intent to defraud them. 

And it is no answer to this to say that in a preceding re¬ 
quest stating in general terms the law of the case this feat¬ 
ure was touched upon. As is clearly seen, defendant’s re¬ 
quests were presented in a series, the first being preliminary 
and its object being to lay before the jury in general terms 
the law of the case respecting the guilt or innocence of de¬ 
fendant, and the others being specific and intended to invite 
the attention of the jury specifically instead of generally to 
the several and separate matters respecting each of which 
the jury would have to find adversely to defendant in order 
to find him guilty of the charge laid against him. 

This is no different from, and in fact is in imitation of, 
the approved practice of a trial Court in charging a jury, 
and it is the only intelligent way in which a jury can be led 
from the general to the specific, to the end that every phase 
of the case, and particularly the one upon which it turns as 
upon a pivot, may be “squarely and clearly,” in a word, 
fairly, brought to the jury’s consideration. And especially 
in a criminal case, involving alike the character and liberty 
of the defendant, it is gravely prejudicial error to deny to 
him the right to have the jury brought squarely to deal with 
the matter upon which, as upon a rock, he rests his claim of 
innocence. 

In the instant case it would seem too obvious for comment 
that defendant was denied this right, and the very bulwark 
of his defense was overthrown by the refusal of the Court 
to grant the rejected instructions merely because in a pre¬ 
ceding instruction, general and abstract in form, the matter 
emphasized throughout the trial as the paramount matter 
of defense had been touched upon by the Court in language 
which, as stated by the Michigan Court, might very well 
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have passed, if not unnoticed, at least unheeded by the jury 
because of its generality. 

(4) The ninth, tenth and eleventh assignments of error 
are based upon the Court’s refusal to grant defendant’s 
fourth request for instruction as asked, and in qualifying 
the same as appearing in the Court’s charge (Kec. 71, ff 
128-9). 

The fourth instruction as requested by defendant is as 
follows: 

“You are instructed that in order to find the defend¬ 
ant guilty in respect of any representation which you 
may, as aforesaid, find him to have made, you must find 
that the same was a representation of matter of fact, 
past or present, and not merely of opinion, or of spec¬ 
ulation, or of matter expected to be effected or accom¬ 
plished in the future, and that, unless you so find, your 
verdict must be not guilty.” 

• * 

From what is hereinbefore set forth, it clearly appears 
that in speaking of the battery as perfected defendant had 
reference to the invention and the elements thereof as dis¬ 
tinguished from mechanical construction. Defendant’s tes¬ 
timony on this point is precise, and that of the complaining 
witnesses, as above shown, is at no practical variance there¬ 
with; the witness Brouwer clearly and adequately differen¬ 
tiated the chemical from the mechanical features of the 
battery (Rec. 49-50, f 87; 51, ff 90-1: 52, f 92); the re¬ 
ports of all the experts and the results of the various demon¬ 
strations confirm this; and in its charge the Court distinctly 
recognized it in the following language: 

“I think we can eliminate from your consideration 
the question as to whether this primary battery is an 
ordinarily good primary battery. It apparently would 
appear from the testimony that it is an ordinarily good 
primary battery, adapted for such purposes as primary 
batteries are shown to be used for. If that were all the 
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defendant is alleged to have stated there would be very 
little to the case. The statements that are claimed tc 
be false are, as I see, that the perfected battery would 
accomplish certain results, and evidence has been pro¬ 
duced before you tending to show that the batteries of 
the defendant would not accomplish such results/’ 
(Rec. 69-70, ff 125-6.) 

This explicit recognition by the Court of the perfection 
of the battery in the only sense in which defendant claimed 
it to be perfected, and the Court’s invitation of the jury’s 
consideration specifically to the claims made as io the ac¬ 
complishments of the battery, in addition to the testimony 
referred to, bring into prominence the question whether 
what the jury was thus specifically invited to consider re¬ 
lated to representation of matter of fact, or matter of opin¬ 
ion or speculation, not to say hope; and the Court's qualifi¬ 
cation of the requested fourth instruction, upon analysis, is 
very clearly seen to be that, notwithstanding the Court’s 
previous statement above quoted, showing the battery per¬ 
fected in principle, the Court told the jury in effect that it 
might consider that what defendant said the battery would 
do—not what it had done—should be considered representa¬ 
tion of matter of present fact. 

The discussion of the demurrer hereinabove would seem 
clearly to show that such representations may not properly 
be regarded as matter of fact, whether present or past, and 
that they are clearly within the domain of opinion, and of 
scientific opinion at that, based upon hopeful expectation of 
the accomplishments of the battery in the light of its ele¬ 
mental character. That this is in any sense, or to any extent 
more than mere scientific opinion or judgment it is difficult, 
and indeed impossible, to see. 

And it is even less than this: the representations alleged 
to have been made by defendant all fall within what is 
known as “dealer’s talk” or “barter talk,” referred to on the 
discussion of the demurrer, and accordingly of a sort not 
sufficient for a civil action, and much less for a criminal 







prosecution. In a well considered case, the alleged false 
representations upon which the plaintiff relied were as fol¬ 
lows: defendant represented himself as treasurer and agent 
of a heat and light company; that the company owned an 
invention or apparatus used as an attachment to stoves 
whereby petroleum or its products were used for fuel in 
stoves; that the apparatus was of great value; that experi¬ 
ments had been made therewith which had proved success¬ 
ful ; that in the use of the apparatus there was no dirt, smell, 
or smoke, or filling of pipes as with an oil burner; that it 
burned a long time, to-wit, one year, without necessity of 
repairing or renewing the same; that to use the apparatus 
for heating purposes would not cost more than from one 
half to two-thirds as much as wood or coal; and that four 
and a half quarts of oil would run a baking fire for nine 
hours. 

In holding these representations as not the foundation of 
a civil cause of action, the Court said: 

“We are of opinion that all the representations al¬ 
leged in the declaration which are material fall within 
what is known as ‘dealer’s talk’ and are not sufficient 
foundation for an action of deceit. The law recognizes 
the fact that men will naturally overstate the value and 
qualities of the articles which they have to sell. All 
men know this, and a buyer has no right to rely upon 
such statements. The representations that the appa¬ 
ratus or invention was of great value; that in its use 
there was no dirt, smell, or smoke; that it burned a 
long time, and could be run for a small expense—are 
all, in their nature, statements of opinion as to the value 
and utility of the invention. The representation that 
“experiments had been made therewith, which had 
proved successful,” is really of the same character, 
though put in the form of a statement of a positive fact. 
The only material part of the statement is that the ap¬ 
paratus upon experiment worked well, which is, in its 
nature, mere opinion, and not a statement of any defi¬ 
nite fact. All these are representations as to the opera¬ 
tion and utility of an invention. Such representations 
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must in most cases be matter of opinion, expectations, 
and probability, upon which a purchaser cannot safely 
rely.” 

Kimball vs. Bangs, 144 Mass. 321, 11 N. E. 113. 

And see to the same effect the following: 

• 

Hunter vs. McLaughlin, 43 Ind. 38. 

Estep vs. Larsh, 21 Ind. 190. 

Bishop vs. Small, 63 Me. 12. 

Marshall vs. Peck, 1 Dana 611. 

Rockafellow vs. Baker, 41 Pa. 319. 

Bain vs. Withey, 107 Ala. 233. 

Dillman vs. Nadlehoffer, 119 Ill. 567. 

35 L. R. A. 435 Note, 
in which the whole subject of representations whether to be 
considered as of fact or as of opinion is very fully con¬ 
sidered. 

See also: 

Tuck vs. Downing, 78 Ill. 71, 92-3. 

Crocker vs. Manley, 164 Ill. 282, 289-294. 

Niedefer vs. Chastain, 71 Ind. 363. 

It would unduly prolong this brief to set forth the various 
representations dealt with in these cases, but they will all 
repay examination; and they, with the cases cited on the 
discussion of the demurrer, illustrate the extent to which the 
courts hold representations, fully as broad and extravagant 
as those alleged in the instant case, not to constitute false 
representations within the meaning of the law, and establish 
clearly the proposition that representations, to constitute 
such, must be of a sort upon which those to whom they are 
made would have a right to rely, and that exaggerated state¬ 
ments of quality, characteritsics, possibilities, expectations 
and the like, and extravagant claims, especially respecting 
inventions, even though in the form of representations, are 
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matter of opinion only, and cannot be made the basis of ac¬ 
tion, either civil or criminal, against the one making them. 

It is confidently submitted that the error thus considered 
is plain, and that for it alone the judgment below should be 
reversed. 

(5) It remains only to consider whether the case should 
have been submitted to the jury at all. 

In submitting this contention reliance is not had upon the 
refusal of the Court at the close of the Government’s case to 
take the case from the jury, as the expression is, but upon 
the fifth and sixth assignments of error, which are based 
upon the proposition that, after the trial Court had in effect 
found the battery to be a reality as an invention, as claimed 
by defendant, and an ordinarily good primary battery, and 
therefore one complete elementally, and mechanically oper¬ 
ating successfully to at least an appreciable extent, it was 
the duty of the Court to hold that the representations just 
considered, even if unfounded or untrue, were not such as 
to justify the indictment, and much less conviction thereon. 

If there be any force in the considerations thus far pre¬ 
sented, it must be apparent that no case against defendant 
was made by either the indictment or the evidence, and if 
such be the view of this Court, it is proper that in reversing 
the judgment below it should so do with direction to dismiss 
the indictment and discharge defendant without delay. 

Respectfully submitted, 

Henry E. Davis, 

Alvin L. Newmyer, 
Attorneys for Appellant. 











APPENDIX 


Defendant's opinion as to the merits and possibilities of 
his battery abundantly appear from the record and the con¬ 
sideration thereof in the foregoing brief. 

This opinion is based upon the established laws of elec¬ 
tro-chemical action and electro-metallurgy, as promulgated 
by Prof. Michael Faraday in his experimental researches of 
many years involving over thirty thousand carefully ex¬ 
tended experiments to establish the magnetic and electric 
laws of atoms, who is, the world over, recognized as the 
leader in this science. 

The inventor having applied himself for many years 
studying the cause of the obstacles to economical commer¬ 
cial use, and having succeeded in removing the same, he 
now sees the path is clear. We only need to consider a few 
established laws by Prof. Faraday in electro-chemistry as 
bearing upon the evidence of the employees of the Bureau 
of Standards. 

1st. “Hydrogen, by secondary action, has been em¬ 
ployed in reducing oxids of any metal back to the me¬ 
tallic state." P. 159, Sec. 574, Michael Faraday’s Ex¬ 
perimental Researches in Electricity. 

This is in accordance with defendant’s Hydrogenating 
process claimed. 

Agnew of the Bureau testified as follows: 

“The battery consumed so much zinc which stayed 
consumed just as coal that is burned to ashes does not 
go back to coal again.” Record, pages 38 and 39, fols. 
67-68. 

/ 

When in fact coal contains only 1 1-3 to 3 and 1.5 per 
cent ash and from 50% to 84% carbon depending on the 
kind of coal, and only 7% to 9% of the carbon is consumed 
in the present state of the art, and the balance going out of 
the chimney, commonly called smoke, is carbon dioxide 
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which can be caught in an underground flue and with a mix¬ 
ture be burned again, making an extremely hot hre as it is 
oxidized ready for quick combustion. 

2nd. Hydrogen is an ion and a cation which always 
161 V Sec at 58*r Cat * MK * e (negative plate). Faraday, p 

Agnew testified, Record page 39, Sec. 68, 

In A^;? attery ^ ere is a P rocess known as polariza¬ 
tion. What actually happens is that a film of gas forms 

freely 1 ” 6 ZmC ^ ^ S ° tbat tbe act * on cannot go on 

^ In Bloxam^s Chemistry, iOth Edition, page 15, the estab¬ 
lished law in electro-chemistry is again laid down on Polar¬ 
ization : 

‘‘In using zinc and copper, hydrogen gas is liberated 
at the copper plate and the action soon becomes much 
less vigorous, due to polarization, hydrogen completely 

dro^lT” thC C ° PPer 80 tHat h becomes a P Iate ^ hy- 

So Agnew s testimony is no proof that the defendant 
could not do what in his judgment he believed he could do 
as he gave his opinion to be accomplished in the future. 

There is not a scintilla of evidence that the defendant did 
not believe he could accomplish all that he said he would do 
in the future, which was one of the essential things to be 
proved m order to make out the offense alleged The wit¬ 
ness Ada M. Buxton (p. 54, folio 96) testified that she 
witnessed the demonstrations of the battery from August 4, 
1913, heard the defendant express himself as to his belief 
in the battery, and its ability to do what he claimed for It. 
and, further, says, “there never was any time that he did 
not believe; the expressions to her were always that the 
discoveries which made this battery a revolution made It 
possible for it to accomplish unlimited work in all lines, in 
fact heard him express no doubt about it. 

And in the report of Prof. Williams, a graduate at Har¬ 
vard University in electro-chemistry, on page 59, folio 105 
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t- IS Shown the language used by Prof. Williams in bis report 

of the test: “It is very easy to see how in the future the 
power of the batteries can be increased and the cost de- 
► creased, so that the cells can be used to furnish light, heat 

and power for commercial purposesand on page 57, folio 
100, Prof. Williams further says that the Faraday law was 
overthrown by the test, and that the figures show a violation 
of the Faraday law as it is written, but it is not believed that 
it necessarily involves a violation of the law of conservation 
' ener 8y- He further says, “It is, however, my belief that 

in the case of your battery, there is some other factor which 
will compensate in sufiicient extent to preserve the law of 
conservation of energy.” 

The defendant brought that report with him as his pro¬ 
tection, which is positive proof of his belief, and against 
any interpretation that he did not believe it. As a further 
confirmation of defendant's belief, reference is made to 
Prof. Faradays Researches and Experiments in Electro- 
Chemistry. On page 171, Section 608, we find the following 
principle established, to-wit: “The chemical action of a 
grain of acidulated water upon four grains of zinc can 
evolve electricity equal in quantity to that of a powerful 
thunder-storm. Is there not then good reason to hope and 
believe that by a closer experimental investigation of the 
principles which govern the development and action of this 
subtle agent, we shall be able to increase the power of our 
batteries a thousand-fold in surpassing in energy those we at 
present possess?” This shows that Faraday was not arbi¬ 
trary in asserting any principle which he did not fully in¬ 
vestigate and see. 

Page 63 of the record, to page 65, defendant shows his 
agreement with Rosa of the Bureau of Standards, and the 
conversation as it occurred between them, which is not re¬ 
butted nor contradicted by Rosa. On page 37, Rosa testi¬ 
fies that he is Chief Physicist of the Bureau of Standards, 
and that defendant came there with Congressman Smith, 
and that the two of them requested him to make a test of 
the battery, which is flatly contradicted 6y the defendant in 
his aforesaid testimony showing that Rosa was begging for 
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the privilege of a test, stating his object was to answer cor¬ 
respondents, and that defendant finally consented that he 
might make a personal but not an official test, as he did not 
want any record in the Government Office which would in¬ 
form the great interests of the high merits of his battery, 
(which they were trying to purchase and suppress as inimi¬ 
cal to their interests), until such time as the Company pro¬ 
cured the establishment of factories in the several states, 
and were of sufficient financial strength to successfully de¬ 
fend any aggressions made by the money power, whose in¬ 
terests it might affect, as he proposed to let the benefit go 
direct to the masses of the people and not through any in¬ 
terests who would extort a price, protect their gas stock, 
storage-batteries, and other things. 

The agreement between defendant and Rosa was that he 
should only have a battery such as defendant wa* demon¬ 
strating with, which would not show an overthrow of the 
Faraday law in the economy of zinc, but he would cnly make 
his test for the four things agreed upon, capillariiy, polari¬ 
zation, internal resistance, and quick and full recuperation, 
which Rosa agreed with defendant would be sufficent to an¬ 
swer his correspondents. After some lapse of time, Rosa 
again began to press defendant to fix the time for the test, 
and now says in his testimony that, “If the defendant would 
not let me test, I proposed to publish some facts about elec¬ 
tricity.” 

This statement by Rosa sustains defendant in his state¬ 
ment that Rosa begged the privilege of the test, and was the 
one who asked for the test for zinc consumption, saying, 
“look at the millions it will give you, if you will let me do it, 
and I give you a certificate to that effect.” Defendant re¬ 
plied that he would bum up the certificate, that he did not 
want any such evidence to come out at this time, which 
would be injudicious and indiscreet, until the Company was 
strong. 

In defendant’s testimony, it is shown that Rosa was send¬ 
ing out matter against the invention to stockholders, and that 
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■ gnew appeared at the laboratory of the Company during 
a einonsiration and made a statement that he could take 
any number of old primary batteries and connect them up 

\ l0Sing any VO,ta « e - Defendant offered 
nun 3,1,000 to make good his statement by bringing the bat¬ 
teries to the laboratory, which defendant would pay fo-, and 
connecting them up in series and running them or sign a 
written statement of his ignorance of primary batteries, or 
that he made such assertion for sinister motives. Agnew 
asked defendant to put it in writing, which he did, and 
handed to him. He read it over and put it in his pocket 
and said he would do it. He evidently found out that he 
could not do it, and claimed that he had lost the paper, and 
testified that it was not the same as the verbal proposition, 
which, if he produced the paper, would be shown to be the 
same. When defendant found that Rosa had selected that 
man, (who had not made an apology for his statement) to 
come there and make a test, and did so, he was about *0 
order him out of the office when the company’s employees, 
Klock and Craig, protested against his doing so. Defendant 
turned his back on the whole thing, and said he would have 

nothing more to do with it. That is found in defendant’s tes- 
timony. 

The Bureau has a good deal to say about electro- chemical 
equivalents. Prof. Faraday says on p. 159, fol. 579, ‘‘Elec- 
tro-chemical equivalents must be like those expressing the 
ordinary equivalents of chemically-acting bodies which re¬ 
main subject to the conditional correction of experiments 
and sound reasoning. They are taken from chemical re¬ 
sults and do not profess to be exact.” The latter citation is 
p. 161, Sec. 581. 

Prof. Faraday says on page 163, Sec. 588, “Now it is won¬ 
derful to observe how small a quantity of a compound body 
is decomposed by a certain operation of electricity. Let us, 
for instance, consider this, and a few other points in rela¬ 
tion to water. One grain of water acidulated to facilitate 
conduction will require an electric current to be continued 
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for three and three-fourths minutes of time to effect its de¬ 
composition, which current must be powerful enough to re¬ 
tain platinum wire 1/104 inches in thickness red hot in the 
air during the whole time, and if interrupted anywhere by a 
charcoal point, it will produce a very brilliant and sudden 
star of light.” Note 1, at bottom of page 164, he says, “I have 
not stated the length of wire used, because I find by expe¬ 
riment, as would be expected in theory, that it is indifferent, 
the same quantity of electricity which passed in a given 
time can as well heat an inch of the wire red hot as it can 
heat 100 or 1,000 inches in length of the same wire to the 
same degree, providing the cooling circumstances are the 
same for every part in all cases, (which would be the case 
in a vacuum). This I have proved by the volta-electro- 
meter.” 

In Section 591, he further says, “This view of the subject 
gives an almost overwhelming idea of the extraordinary 
quantity or degree of electricity and power which naturally 
belongs to the particles of matter. It would appear, when 
compared with the Leyden jar machine that it would be nec¬ 
essary to supply electricity sufficient to decompose a single 
grain of water requiring 800,000 revolutions of such ma¬ 
chine.” 

Section 602, he lays down the established principle that 
oxygen appears at the anode and the hydrogen at the cathode 
when using a zinc or copper plate. 
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THE UNITED STATES. 


BRIEF IN BEHALF OF THE UNITED STATES. 


The Record. 

The indictment charged obtaining money by false pre¬ 
tenses. It was in six counts, so drawn to differentiate the 
thing obtained, whether check or money, the ownership, 
whether joint or several, or whether the property of Mr. or 
Mrs. Nicol. In other respects, the allegations were identical. 
The Government stood upon the second count, charging a 
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check for $500 was obtained from Mr. and Mrs. Nieol, as 
to which there is no point. A demurrer was interposed and 

overruled. The defendant pleaded not guiltv and was con¬ 
victed. 


1. As to the Demurrer. 


The indictment was not open to criticism that the allega¬ 
tions did not present representations of past or existing facts 
as contradistinguished from opinion, things to he effected 
in the future, or speculations. 

As said by the Supreme Court of the United States: 


•'Mere putting, indeed, might not be within its 
lneaning of the act (section 215, U. S. Penal Code, 
offense of using the mails to defraud by false pre¬ 
tenses, etc.), that is, the mere exaggeration of the 
qualities which the article has; but when a proposed 
seller goes lieyond that, assigns to the article qualities 
which it does not possess, does not simplv magnify in 
opinion the advantages which it has but invent* 
advantages and falsely asserts their existence 
he transcends the limit of ‘puffing’ and engages 
in false representations and pretenses. An ar¬ 
ticle alone is not necessarily the inducement and 
compensation for its purchase. It is the use to which 

" m °y. be P ut > t,ie purpose it may serve; and there is 
deception and fraud when the article is not of the 

character or kind represented and lienee does not 
serve the purpose. * * * 

“Indeed, if it could be admitted that the article 
offered for sale and its price could be balanced, the 
one against the other, the price necessarily would 1 h* 
the expression of value and would be constituted of 
all the attributes of the article, intrinsic and extrinsic; 

(Italics and parentheses ours.) 

I mtcd Staten in . AVje South Farm and Home 
< o., 241 U. 8., (i4, 71, 72. 


It is admitted that under section 21o of the Penal Code 
the “scheme and artifice” may include promises and things 
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to be effected in the future, but this court lias foreclosed any 
claim that the representations must be direct, definite, and 
positive statements of fact. In the case of Partridge vs. 
United States, 39 App. D. C., 571, 584, it approved an in¬ 
struction to the contrary. That was a false pretense case, 
and the court held it was enough if the false statements and 
representations were artfully and indirectly drawn, so that 
they are sufficient to deceive, and did in fact deceive. 

The court below, in the case at bar, in its opinion over¬ 
ruling the demurrer, after quoting the representations al¬ 
leged to be false (R., 18), said: 

“From the foregoing extract it will be seen that 
the alleged false pretenses and representations were 
made with reference ‘to a certain electric battery 
known as and called the Engle Primary Battery.’ 
The extract also shows that the battery was repre¬ 
sented to be ‘a perfected battery’ which could perform 
certain functions and accomplish certain results. 

“Now, what is meant by the representation that it 
is ‘a perfected battery’? Does it not mean a battery 
in a state of perfection with reference to what it is 
claimed it will do? 


“The verb ‘could,’ which is used in describing the 
functions of this perfected battery is a variation of 
the auxiliary verb ‘be,’ and is used to express power 
and ability; * * * it indicates the possession of 

qualities, qualifications, or resources necessary for the 
attainment of any end or the accomplishment of any 
purpose, the specific end or purpose being indicated 
by the verb to which it is auxiliary. 

“If the foregoing definitions and grammatical con¬ 
structions are correct, we find the indictment charging 
that the defendant falsely pretended and represented 
that the battery is a perfected battery, having the 
present power and ability, among other things, when 
connected with another battery of the same kind 
with a time lock, to so operate as to generate electrical 
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energy continuously, and that while one of the two 
is at rest the other would recuperate its energy, during 
which tune the other would be in active operation; 
tliat it is self-regenerating and would recuperate when 
at rest; that it is so constituted by reason of a certain 
secret formula discovered and known only to the de¬ 
fendant; that by the use of two of such batteries con¬ 
nected together as stated, an electric ‘automobile could 
be driven from the District of Columbia to the Pacific 
coast with the energy furnished bv the batteries, with¬ 
out renewing any of the chemicals of said batteries; 
that it produced more energy than any other known 
electric battery of ecpial size, weight, and cost; that 
it is capable of heating and lighting buildings at a 
cost approximately one-tenth of the cost of heating 
and lighting the same with coal and other fuel in use 
at the current price of such fuel; that it is a battery 
whereby electricity is drawn from the air, and the 
molecules broken up by the action of the electrolyte 
upon the metal plates therein; that it performs by 
chemical action and reaction what a dynamo informs 
mechanically, and that it recuperates automatically 
in one-half the time it takes to discharge. 

C 1 * ^ lit* or representations, 

not of opinion, not of events to take place in the fu¬ 
ture, nor of matter of speculation, but are representa¬ 
tions of existing qualities and characteristics of the 
perfected battery, of existing facts,” etc. 

In his charge to the jury the Court below stated the rule 
to be— 

If a man says ‘I have a machine which will do 
this and that/ while the doing of this or that is a 
future thing to be done, the statement that he has 
the machine that will do it is a statement of fact and 
it comes within the definition of the statement of 
facts upon which false pretense must be predicated- 
but if a man says ‘I have a machine which I am going 
to make which will accomplish this or that ’ then it 
is something that he promises for the future, and 

under the law cannot be taken as a statement of fact ” 
etc. 9 






The foregoing statements of tlie law are so substantially 
in accord that if any is correct all must be. 

The allegations of false pretenses in the indictment in the 
case at bar are not allegations of promise, opinion, or future 
occurrence, Every representation which has anything of 
that nature in its form is controlled bv the use of the word 
perfected, and, throughout, we find expressions of present 
capacity based upon its asserted regenerating and recuj>era- 
tive powers. Each statement reflects upon every other, and 
the whole constitutes an artful assemblage of statements 
easily calculated to deceive, especially when made by one 
who, as the indictment charges, represents himself as the 
discoverer of these secret processes. 

The point is illustrated in the case of State vs. Tomlin, 29 
N. J. L. Hep., 1*1, 23, a case in which valuable securities 
were obtained from a creditor by false representations as to 
his debtor’s solvency. The Court said: 

“If the defendant had only been charged with 
having falsely represented toGIendy that Tomlin 
was unable to pay him * * * we should have 

before us a naked assertion, which if untrue would 
have been a simple lie. But when the facts upon 
which the assertion is made are set forth; when, as 
a reason in support of the statement, it was said that 
he was insolvent, and was largely indebted to divers 
persons, and was possessed of only a small estate 
* * * it seems to me that every fact which would 
naturally have created an existing certain inability 
to pay so large an amount to Glendy was presented 
to his mind as motives for him to part with his evi¬ 
dences of indebtedness at an unconscionable sacri¬ 
fice.” 


If in the case at bar the defendant were merely charged 
with making such general statements as those made in the 
civil ca*e of Kimball vs. Bangs, 144 Mass., 321, cited by 
counsel for appellant on page 3o of their brief, there would 




l>e no representations except sueli as might be taken to have 
l>een intended and understood as opinion, except the state¬ 
ments that the stove attachment gave forth no dirt, smell, 
or smoke, or that experiments with it had proved successful, 
none of which statements was negatived in the declaration. 

The last-mentioned ease is not typical of the rule in civil 
cases. 

In a case in which a rescission of a contract of sale of an 
invention was sought and allowed because of false represen¬ 
tations as to the right to sell, and that the machine, when 
constructed according to specified dimensions, would not 
weigh over about 500 pounds, and would have sufficient 
power to extract stumps from 12 to 15 inches in diameter, 
the court said: 

“This is not a case for the application of the rule 
that mere commendation or putting of an article is 
allowable to a vendor without subjecting him to the 
imputation of false representations. * * * The 

purchaser was inexperienced. The vendor knew, or 
at least the purchaser had a Vight to presume that 
the vendor knew, all about the powers of the ma¬ 
chine to be constructed. The plaintiff had a right 
to rely upon the representations of the vendor in this 
case. He was compelled to do so, and the proof 
shows he did so. Anv untrue representation made 
then, with respect to the capacity of the machine, or 
its fitness for the purposes for which it was known 
by the vendor to he intended, would be fraudulent 
if they induced the purchase.” 

44 Ark., 216, 210, Gatv vs. Holcomb. 

Action to rescind a contract of sale of a patent steel pro¬ 
cess. False representation that the “process of welding, 
hardening, refining and tempering steel was perfect in 
every particular; that there was nothing which could come 
in competition with it; that it was the result of twenty 
years’ experiment (on the part of vendor); that he would 
guaranty that he could by this process toughen any kind of 
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’!!!!’ thal by , his P rocess il wo >«ld require one-third less 
It ,’" th ! mBnufacture of elliptic springs than was com- 
m °nl> used for that purpose * * * » 

The defendant claimed to have practical know! 
edge upon the subject, had tested his own fomuhi' 

, . . • " hat the defendant said about the 

■nent of Ins patent right was not a mere matter of 
opinion extravagant assertions, which could not 

bytouns a el^ rS ° n ° f 0rdinary intelli ™, as claimed 

28 Wise., 694, 700, Page vs. Dickerson. 

To the same effect, see: 

121 III., 186, Hicks rs. Stevens. 

, *. The general characters of a fraudulent rcDresen 
tahon which will Jx ^foundation for an^X 

rales can .settle any legal question. ^Th" represented 

he execurion C °of Ce th in8 a t material f «*. must induce 

fahelv Thr rS -, he c ' ont . ract > and must be made 
iai>ei\. Ihe falsity constitutes the scienter whioh 

tetio n n e Thl a 'f e ?T ent " evety ^udXt rep^ i 

tation. This falsity may consist in making a renre • 
mentation of a material fact knowing it to*be false 

s untrue Jrithout'L^T ° r *Pf senta(i °n which 
is untrue without knowledge whether it is true or 

false, and bv coupling with the representation »n 

expressed or implied affirmation that it is known to 

be true of personal knowledge. The' instances in 

which representations can be said to be fraud, dent 

as hey are cognizable in a court of law, are con fined 
within die above statement.” connnetl 

>2 Cais J ' L- ’ ” 7, 83 ’ The R,a,e ’ Cummings vs. 

The above was a case in which it was represented that a 
horse could travel eight miles an hour, but in which it was 
not expressed or implied that the seller had personal knowl¬ 
edge other than from the history of the animal 
See also 94 Ga., 601, Park vs. State. . 



\\ e are not wanting in precedents in criminal cases of 
the false and fraudubnt representation of the possession of 
powers. 

“Now the pretense of power, whether moral, physi¬ 
cal, or supernatural, made with the intent to obtain 
money, is within the mischief of the law, and suffi¬ 
cient to constitute an offense within the statute.” 

10 Cox C. C., 44, 48, Reg. vs. Giles . 

To the same effect is Com. vs. Murphy . 96 Kv., 28, where 
the representation was that the defendant “could” give the 
prosecutor a job. Also, People vs. Winslow, 39 Mich., 505. 

In Jules vs. State, 85 Md., 305, the defendant was ruled 
within the statute upon a representation that he was a physi¬ 
cian possessing extraordinary and supernatural powers and 
could and would cure the prosecutor. 

Information for attempt to obtain money by false pre¬ 
tenses that defendant was a physician and prosecutor was 
suffering from a certain disease: 

“Nor did the court err in overruling the demurrer 
to the amended declaration. It states facts sufficient 
to constitute a public offense. The statement that 
the young man was suffering from a valvular disease 
of the heart was a statement of fact. It was not 
given as an opinion, but it was a statement volun¬ 
tarily made by defendant to a person from the coun¬ 
try, ignorant of medicine and diseases and who had 
the right to rely upon a physician’s honor and in¬ 
tegrity. It is not pretended that the statement is 
true, etc.” 

13 Cal. App., 749, 757, Peo. vs. Arberry. 

To the same effect: 

126 III., 139, Jackson vs. People. 

53 Colo., 214, Clark vs. People. 

94 Ga., 601, Parks vs. State. 

“As a general rule, the mere expression of an opin¬ 
ion, which is understood to be only an opinion, does 
not render a person expressing it liable for fraud. 
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But when the statements are as to value or qualitv 
and are made by a person knowing them to be un¬ 
rue, with an intent to deceive and mislead the one 
to whom they are made, and he is thus induced to for¬ 
bear making inquiries which he otherwise would 
they amount to an affirmation of fact rendering him 
liable therefor. In such a case, whether a representa- 
tion is an expression of opinion or an affirmation of a 

? uestl0n for ^ jury- The rule that no one 
is liable for an expression of an opinion is applicable 

thino" 1 ?? °P. lnl0n . sl ® n< ] 3 by itself as a distinct 
thing. If it is given m bad faith, with knowledge 

of its untruthfulness, to defraud others, the person 
making it is liable, especially when it is as to a fact 
affecting quality or value and is peculiarly within the 
knowledge of the person making it.” 

lo3 N. ^576, 591, People vs. Peckens. 


Counsel for appellant say that the case of In re Green- 
ough 31 Vermont, 279, is obiter, because it was a State re¬ 
moval case. But the court was called upon to consider the 
acts of the indictment with reference to the false pretense 
statute of Illinois, and did so with deliberation. 


The pretense, as charged, is the false and fraudu¬ 
lent representation that a certain recipe in writing 
combining certain articles, would produce, as a com¬ 
pound a non-explosive burning fluid and camphene 
of great \alue. The bill negatives in toto the truth 
of the representation, and charges upon Greenough a 
scienter of its falsity, and fraud also, and that the 
vendee purchased the recipe for the sum paid by him 
a 'f f, eged in the bill, relying upon the representations 
of Greenough. If the means used by Greenough con¬ 
stitute a /o&e pretense, I do not understand it is 
claimed that this is not a case within the Illinois stat- 
ute. » * It may in truth be said that every 

false assertion is not a false pretense; but if it re¬ 
quires something to be done, by the application of 
tests or otherwise, to ascertain whether the representa¬ 
tion is false, it then becomes a false pretense. * * * 
In this case, it was matter of experiment whether the 

2—p 
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ingredients specified in the recipe would produce as 
a compound ‘a non-explosive burning fluid/ The 
falsity of the representation by Greenough was not to 
be discovered upon ocular inspection of the ingre¬ 
dients, but by the tests of chemical analysis, or actual 
experiment. The representation to constitute a false 
pretense must be of an existing fact, it is true, yet it 
is no objection that it has relation to a future event/* 
etc. 

31 Vermont, 279, 290, In re Greenough. 

W hatever problem may be presented by the difficulty in 
the application of apparently, but not really, divergent opin¬ 
ions upon this subject, is a problem for the courts. It will 
not be accomplished by rejecting opinions based upon sound 
views. It is better and more hopeful to reconcile them, and 
this can be done most effectually by a slight consideration of 
the natural tendency of the representation in the form in 
which it is expressed. Common prudence is a sufficient pro¬ 
tection against ordinary promise or prophecy, but if the acts 
of men are designedly fraudulent and come within respect¬ 
able precedents, they enter voluntarily the criminal class. 
The indictment in this case charges the fraudulent intent, 
and more than one representation has the qualification of 
positive statement, especially when ’weighed in connection 
with all the defendant’s statements. If so, the indictment is 
good. 

2. Third Assignment of Error. 

It (presentations made to Mrs. Nicol, Januanj 16, 1914. 

The indictment (2nd count, II., 4) charges the representa¬ 
tions, therein alleged, to have been made on Januarv 16. 
1914, and it is difficult to understand how the Court could 
have excluded her evidence thereof. To do so would be, in 
effect, to rule as law that evidence of identical representations 
made to her that day was incompetent to support the very 
charge. Yet, the appellant strongly complains that Mrs. 
Nicol was allowed to testify (R., 33, 34, Brief, 21) that Engle 
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still made the representations, on that day, that it (the 
battery) would do all he claimed, in fact it was perfected, 
and the tests of the Bureau of Standards would prove all 
his claims. The ground of objection and complaint, which 
he states in his brief, but not in the record, is that representa¬ 
tions made on that day “could not possibly have been the 
inducing cause, or any cause” of the payment of $500 due 
the next day by agreement. Is not the good sense of this 
that it was matter of cross-examination and comment before 
the jury? It must be so because it is claimed in the brief 
that Mr. and Mrs. Nicol had l>efore paid money upon earlier 
incentives, and could not be said to have been induced to 
pay more by the repetition of the pretenses. The objection 
overlooks the idea of continuing representations recognized 
by law and abounding in the record. 

Not to emphasize an obvious answer, nor yet ignore ail 
earnest plea, the admission of the evidence as bearing on 
good faith was proper because evidence of bad faith is always 
relevant where intent is in issue, if competent. At all events 
the objection should not prevail because a casual glance at 
the colloquy between court and counsel (It., 34) convinces 
that counsel considered the matter unimportant and the 
court was justified in doing so. 

3. Fourth Assignment of Error. 

Evidence of Witness Wenner. 

Complaint is made (Brief, 23, R., 47) that the witness 
Wenner was permitted to testify that on an occasion he 
witnessed a “demonstration” of the Engle battery, during 
which Mr. Normandy was demonstrating the battery and 
making statements. 

“The claim was made that the battery would re¬ 
place the ordinary means for supplying heat and 
light to houses and also that it would replace the 
ordinary means for propelling vehicles, of the auto¬ 
mobile type, and also trains.” 
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Considering the foregoing statements of the defendant 




him? There is nothing in the evidence to limit him to the 
n en statements given him by the defendant. These were 

daimsof STfenlf reqUe8t bU ‘ 8UPP,eme “ ted * 

Tu ! he ProP« et y of Mr. Wenner’s testimony, 

appears that 7t 18 thC v.f" S of this alignment, it elearlv 
ppears that it was receivable as corroboration of Mrs Nieoi 

fendiTT PrC8ent 8 ‘ leCtUFeS innumerable times when the de- 

Prafe fT S 5T* 0r absent ’ es P eciall y « the defendant 
If r-rp f /n S f ? nknCS,S ’ in <>onn ection with this assignment 
of error (Brief, p. 23) while yet admitting that he made 

iir. forth in the indictment ^ 

Considering that all witnesses relate statements differently 

' ZTT 1 ‘° " y , * hat Mr ' Wenner ’ s c “ statement is 
• outside the scope of the indictment. 

4. Seventh and Eighth Assignments of Error. 

Denial of 2 d and 2d Requests for Instructions. 

It is deemed sufficient to say the court, at the request of 
the defendant, embodied all the elements of the crime in the 
rst instruction, m language selected by the defendant, and 
dapted to state the law. It was not necessary for the court 
to emphasize the elements by repetition. Yet the court in 
its general charge, accorded to the defendant an exact expla¬ 
nation to the jury of the bearing of his intent, if they should 
hnd he made the representations and they were false (R., 

5. Ninth, Tenth, and Eleventh Assignments of Error. 

Denial of 4th Instruction and Qualifying Same in Charge. 

The court did not refuse to grant the defendant’s fourth 
request for instruction to the jury (R., 70, 71). He read it 
to the jury. With a reading of the instruction and a clear 
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elucidation of the difference between representation of fact 
and statement of matter of opinion or matter to be effected in 
the future, or of speculation, the jury was properly advised, 
unless the court finds the indictment fatally defective. 

6. Fifth and Sixth Assignments of Error. 

Submitting Cane to Jury. 

Counsel for appellant, in amply developing this branch of 
the ease, have relieved the court and counsel of the fruitless 
task of wading through the mass of detailed evidence justify¬ 
ing the inference, inherent in verdict, of falsity with knowl¬ 
edge and intent. They have invited the answer of the court 
whether, having matched his representations to an extent, 
the defendant is blameless for representing more. In other 
words, if he has an ordinary battery shall he be excused for 
representing it to be extraordinary in the particulars set forth 
in the indictment? This enables us to end our discussion 
where we began, with the doctrine of United Staten rn. South¬ 
ern Farm and Home Company (supra), in the light of the 
jury’s verdict that the defendant made his representations 
willfully and falsely, and with intent to defraud those whose 
money he has obtained. 

lvcspcctfully submitted, 

JOHN E. LASKEY, 

United Staten Attorney , L). C. 

JAMES B. AllCIIEli, 
BOL1TI1A J. LAWS, 
Assistant U. S. Attorneys, D. C. 
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